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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsllowed; form of motions. 802.06 Defensesind objection; when and how presented; by pleading or motion;
802.02 General rules of pleading. motionfor judgment on the pleadings.
802.025 Pleadings, discoverand damages in certain personal injury actions. 802.07 Counterclaim and cross claim.
802.03 Pleading special matters. 802.08 Summary judgment.
802.04 Form of pleadings. 802.09 Amended and supplemental pleadings.
802.045 Limited scope representation permitted — process. 802.10 Calendar practice.
802.05 Signingof pleadingsmotions, and other papers; representations to cou®02.12 Alternative dispute resolution.
sanctions.

NOTE: Chapter 802 was ceated by Sup. Ct. Order 67 Wis. 2d 585 614  maryjudgment. Daughtry.MPC Systems, In@004 WI App 70272 Wis. 2d 260
(1975),which contains explanatory notes. Statutes prior to the 1983-84 edition 679N.W.2d 808 02-2424
alsocontain these notes.
] ) 802.02 General rules of pleading. (1) CONTENTS OF
802.01 Pleadings allowed; form of motions. (1) PLEAD-  pLeaDINGS. A pleading or supplemental pleading that sets forth a

INGs. There shall be a complaint and an answer; a replgdo@  claim for relief, whether an original or amended clagoynter
terclaimdenominated as such; an answea twross claim, if the claim, cross claim or 3rd—party claim, shall contain all of the fol

answercontains a cross claim; a 3rd-party complaint, if a perssing:
who was notan original party is summoned unde883.05 and (@) A short and plain statement of the claim, identifying the

a 3rd-party answeif a 3rd-party complaint is served. No othefansactioror occurrence or series ansactions or occurrences
pleadingshall be allowed, except that the court may order a furthgl; of \which the claimarises and showing that the pleader is
pleadingto a reply or to any answer entitledto relief.

2o (e it o hecoutor ) X o o jment et e e sk
or trial, shall be made in writing, shall state with particularity the (Ildr'?f) REt“tEF DEMANDEE' ((ja) Relc'g&?hthe alter{w?tlvetorrtofl sev
groundstherefor and shall set forth the relief or order sougftte ~ €'2'GIMErent types may be deman respect to a tort claim

requiremenbf writing is fulfilled if the motion is stated in a wyit SEEKingthe recovery of moneghe demand for judgment may not

tennotice of the hearing of the motion. Unless specifically authgPecify the amount of money the pleader seeks.
rized by statute, orders to show cause shall not be used. (b) This subsection does nofeadt any right of a party to spec

(b) Supporting papers. Copies of all records and papers upoHy to the jury or the court the amount of money the pgrty seeks.
which a motion is founded, except those which have been pre (2) DEFENSESFORM OF DENIALS. A party shall state in short
viously filed or served in the sanaetion or proceeding, shall be@ndplain termshe defenses to each claim asserted and shall admit
servedwith the notice of motion and shall be plainly referred ter deny the averments upon which the adverse party relies. If the
therein. Papers already filed or served shall be referred to R&'ty is without knowledge or information digient to form a
papersheretofore filed or served in tlaetion. The moving party Peliefas to the truth of an avermettite party shall so state and this
may be allowed to present uptime hearing, records fafavits or hastheeffect of a denial. Denials shall fairly meet the substance
other papers, but only upon condition th@iposing counsel be Of the averments denied. The pleader shall ntiaéedenials as
given reasonable timé which to meet such additional proofsspecific denials of designated averments or paragraphs, but if a
shouldrequest therefor be made. pleaderintends in good faith to deny only a part or a qualification

(c) Recitalsin orders. All orders, unless they otherwise pro of an averment, the pleader shall specify so much of it as is true

vide, shall be deemed to be based on the reamdspapers used 2ndmaterial and shall deny only the remainder .
onthe motion and the proceedirtheretofore had and shall recite  (3) AFFIRVMATIVE DEFENSES. In pleading to a preceding plead
the nature of the motion, the appearances, the dates on whichifige@ party shall set fortaffirmatively any matter constituting an

motionwasheard and decided, and the order signed. No other fa¥oidanceor afirmative defense including but not limited to the
mal recitals are necessary following: accord and satisfaction, arbitration and award,

(d) Formal requirements. The rules applicable to C(,jlp,[ion‘,\_"assumptiomf risk, contributory negligence, disclgarin bank

signingand other matters of form pfeadings apply to all motions "UPtcY; duressestoppel, failure of a condition subsequent, failure
andother papers in an action, except thétlatits in support of ©F want ofconsideration, failure to mitigate damages, fraud, ille
. ity, immunity, incompetencdnjury by fellow servants, laches,

amotion need not be separately captioned if served and filed S
themotion. The name of the party seeking the order or relief ajfeENSePayment, releasegs judicata, statute of frauds, statute of
a brief description of the type of order or relggught shall be lmitations, superseding cause, and waivéfhen gparty has mis
includedin the caption of every written motion. takenlydesignated a defense as a counterctaigcounterclaim
. . . asa defense, the court, if justice so requires, shall permit amend
(€) When deemed made. In computing any period of ime preé mentof the pleading to conform to a proper designation. If an
scribedor allowedby the statutes governing procedure in Civiltirmative defense permitted to be raised by motion under s.

actionsand special proceedings, a motion which requires notigg, og(2) i ised. it d not b t forth i b t
unders.801.15 (4)shall be deemed made when it is served wi eédin(g.) 15 S0 raised, ft need not be set forth In a subsequen

its notice of motion. . .
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas (4) EFFECTOF FAILURE TO DENY. Averments in & pleading to
hall b d : p which a responsive pleading is required, other than those as to the
shallnot be used. fact, nature and extent of injury and damage, are admittezh

History: Sup. Ct. Orde67 Ws. 2d 585, 614 (1975); Sup. Ct. Orded4 Ws. 2d B f : :

xi (1981); Sup. Ct. Ordel71 Ws. 2d xix (1992)2005 a. 2532007 a. 97 not denled_ in the responsive p_Ieadlng, except that a party whose
Judicial Council Committee's Note onsub. (1), 1081See 1981 Note to s. 802.02 prior pleadings set forth all denials and defenses to be rgtied

(4). [Re Order dective Jan. 1, 1982] in defending a clainfor contribution need not respond to such

In the absence of an answer to a cross claim and in the absence of argsptiver ; ; f f ; ;
sive pleadings, a court may deem facts alleged in the cross claim and submissﬁjﬁgm' Averments in a pleadlng to which no responsive pleadlng

filed in connection with a summary judgment motion admitted for purposes of suts required or permitted shall be taken as denied or avoided.
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(5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a) (c) “Trust claims materials” means all documents and infor
Eachaverment of a pleading shall be simple, concise, and diraoiationrelevant or related to a pendingpmtential claim against
No technical forms of pleading or motions are required. anasbestos trust. f@ist claims materials” include claims forms

(b) A party may set forth 8r more statements of a claim orandsupplementary materials, proofs of clainfid#vits, deposi
defensealternatively or hypotheticallyeither in one claim or tions and trial testimonywork history and medical andiealth
defenseor in separate claims or defenses. When 2 or more std&cords.
mentsare made in the alternatiaad one of them if made inde  (d) “Trust governance document” means any docurtexit
pendentlywould be sufcient, the pleading is not madiesufi-  determine<ligibility and payment levels, including claims pay
cient by the insuiciency of one or moreof the alternative mentmatrices, trust distribution procedures, or plans folgaetr
statements.A party may also state as masgparate claims or zation,for an asbestos trust.
defensesas theparty has regardless of consistency and whether (2) ReQUIREDDISCLOSURESBY PLAINTIFF. (a) Within 45 days
basedon legal or equitable grounds. All statements shathbee  after March 29, 2014, or within 45 days after joinder of issues in

subjectto the obligations set forth in802.05 an action subject to this sectiowhichever is laterthe plaintif
(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so shallprovide to all parties a sworn statement identifying each per
construedas to do substantial justice. sonal injuryclaimhe or she has filed or reasonably anticipates fil

History: Sup. Ct. Ordei67 Ws. 2d 585, 616 (1975)975 c. 218Sup. Ct. Order  ing against an asbestos trust. The statement for each claim shall

82Wis. 2d ix (1978); Sup. Ct. Ordet04 Ws. 2d xi (1981)1987 a. 2561993 a. 486  ; i :
Cross—reference: See s806.01 (1) (c¥or eflect of demand for judgment or want includethe name, address, and contact informaftorthe asbes

of such demand in the complaint in case of judgment by default. tos trust, theamount claimed by the plairftithe date that the
Cross-reference: See ss891.29and891.31as to the déct of not denying an  plaintiff filed the claimthe disposition of the claim and whether
allegationin the complaint of corporate or partnership existence. therehas been a request to det&elay suspend, or toll the claim

Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead .
ing setting forth alaim for relief under the Rules of Civil Procedure to contain a shoﬁgamsuhe asbestos trust.
andplain statement of any series of transactions, occurrences, or events under whicith) Wjithin 60 days afteMarch 29, 2014, or within 60 days
a claim for relief arose. This modification will allow a pleadea iconsumer protec - . f . e e . f
tion or anti-trust case, for example, to plead a pattern of business transactions, o&ﬁﬁfjomdef Oﬂssues_m an actlor_l SUbJeCt to thIS section, which
rencesor events leading to a claim of relief rather than having to specifically plegveris later the plaintif shall provide to all parties all of the fol
eachand every transaction, occurrence or event when the complaint is based-on q@@&ing-
tern or course of business conduct involving eithsubstantial span of time or multi : L. ) . )
ple and continuous transactions and events. The change is consistent with Rule 8 (a)1. For each personal injury claim he or she has filed against
(Z)JOfdt,h,e Ingefa'AlRCU'es of Cvl 'T\‘rocedltgg-l [sR?) O(ESfﬁhmE July 1, 19381(1 4 2 asbestos trust, a copy of the final executed proof of claim, all

udicial Council Committee’s Note, Sub. as been amended an ; : ; :

802.07(6) repealed to limit the circumstances in which a responsive pleading f&rHSt documents, 'ndUd'ng trust Cla'ms materials, trust gover
claim for contribution is required. A claim for contribution is a claim for reliefler nancedocuments, any documenmtflecting the current status of

sub. (1) which normally requires an ansyseply orthird—party answerThe amend  the claimand, if the claim is settled, all documents relating to the
mentto sub. (4), howeveeliminates this requirement where the party from who

contributionis sought has already pleaded all denials and defenbegétied upon "Settlemenbf the claim.

in defending the contribution claim. [Re Ordefeefive Jan. 1, 1982] 2. A list of each persona' injumaim he or she reasonab|y
Sub.(2) does not authorize denials for lack of knowledge or information solely ii 10 i ; ;

obtaindelay An answer that does so is frivolous unfilermer] s. 814.025 (3) (b). 5’ht|C|patesf|I|ng aga.mSt an aSbeStOS trustcluding the name,

First Federated Savings BankMcDonah,143 Ws. 2d429 422 N.w2d 13 (ct.  address, and contaictformation for the asbestos trust, and the

App. 1988). amounthe or she anticipates claiming against the trust.

Insurersmust plead and prove theiolicy limits prior to a verdict to restrict the o : . :
judgmentto the policy limits. Price.Hart,166 Ws. 2d 182480 N.W2d 249(Ct. (c) The plaintif shall supplement the information and materi
App. 1991). B o ' alshe or she provides under pges.and(b) within 30 days after

o rAa g'aégffg'a%ggmﬁndaggggﬁ ona LOfglcr'na)"&;si :g%ﬁ%ge(xlrgl)e(gzo rﬁcge&?nd the plaintif files an additional claim or receives additional infor

v Gegzﬂ Ws. 2d 378577 N.W2d 23(1998),97-0353 P mationor documents related to any claim he or she makes against

Theeffect of the court striking a defendanénswer is that theefendant failed to  an asbestos trust.

deny the plaintif s allegationsgnd,therefore, is deemed to have admitted them. An . . .
insureds answers do not inure to arsurersbenefit. Such a proposition is contrary (3) DISCOVERY; USE OF MATERIALS. (a) Tust claims materials

to the direct action statute, s. 632.24. Estate of Oftysicians Insurance Company andtrust governance documents are admissible in evidence. No

of Wisconsin, Inc2007 WI App 192305 Wis. 2d 198739 N.W2d 599 06-1566 i Vi i i
Affirmed. 2008 WI 78 311 Wis. 2d 84 751 N.W2d 805 06-1566 S:I‘Ilrg:d(c))];ﬂm/gﬁtgse apply to trust claims materiafstrust gover

802.025 Pleadings, discovery , and damages in certain (b) A defendant ira personal injury claim may seek discovery
personal injury actions. (1) DEFINITIONS. In this section: ~ againstan asbestos trust identified under g@por(4). The plai

(a) “Asbestostrust” means a trust, qualified settlement fundiff may not claim privilege or confidentiality to bar discoveyd
compensatiorfund, or claimsfacility created as a result of anth€pPlaintiff shall provide consents or other expression of permis
administrative or legal action, bankruptagreement, or other sionthat may be required by the asbestos trust to release irforma

settlemenbr pursuant tdl USC 524(g) or49 USC 40101that ton and materials sought by the defendant.

is intended to provide compensationdaimants alleging per (4) DEFENDANT'SIDENTIFICATION OF ADDITIONAL ORALTERNA-
sonalinjury claims as a result of harm, also potentially compensHVE ASBESTOSTRUSTs. (@) If any defendant identifies an asbestos
ble in the immediate action, for whithe entity creating the trust, trustnot named byhe plaintif against which the defendant rea

qualified settlement fund, compensation fund, or claims facility §onablybelieves the plainfishould file a claim, upon motidoy
allegedto be responsible. the defendant, the court shall determine whether to order the plain

(b) “Personal injury claim” means any claim for damages, lodd! 10 file a claim against the asbestos truie defendant shall
indemnification, contribution, restitution or other relief, includingfoVideall documentatiofit possesses or is aware of in support of

punitive damagesthat is related to bodily injury or another harmt€ motion. . . y .
including loss of consortium, societgr companionship, loss of  (0) The court shall establish a deadline for filing a motion
Support'personm injuryor death, mental or emotional injurisk underpar (a). The court shall ensure that any deadline established
or fear of disease or other injuryr costs of medical monitoring Pursuant to this paragraptfatis the parties an adequate opportu
or surveillance and that is allegedly caused by or related to fH#y to investigate the defendamtlaims.

claimant’sexposure to asbesto®ersonal injury claim” includes  (c) If the court orders the plairttifo file a claim with the asbes
aclaim made by or on behalf of the person who claims the injuigstrust, the court shall stay the immediate action until the pfaintif
or harm or by or on behalf of tipersons representative, spouse swearsor afirms that he or she has filed the claim against the
parent,minor child, or other relative. “Personal injury claim”asbestosrust and the plainfiforovidesto the court and to all par
doesnot include a claim compensable by the injured pateemds tiesa final executed proof of claim and all ottrerst claims mate
families compensation fund arclaim for compensatory benefitsrials relevant to each claim th@aintiff has against an asbestos
pursuanto workefs compensation or veterans benefits. trust.
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(d) The court magllow additional time for discovery or may (7) SALES OF GOODS,ETC. In an action involving the sale and
staythe proceedings for other good cause shown. delivery of goods or the performing of labor or services, or the fur

(e) Not less than 30 days prior to trial, the cailnall enter into Nnishingof materials, the plainfimay set forth and number in the
the record a trust claims document thidentifies each personal complaintthe items of the plainfifs claim and the reasonable
injury claim the plaintif has made against an asbestos trust. Vvalueor agreed price of each. The defendant by the answer shall

(5) USE OF TRUST CLAIM MATERIALS AT TRIAL. Trust claim indicatespecifically those items defendant disputesahdther

materialsthatare suficient to entitle a claim to consideration forin réspect to delivery or performance, reasonable value or agreed
paymentunderthe applicable trust governance documents may BECe- I the plaintif does not so plead the items of the claim, the
sufficientto support a jury finding that the plaifiihay havebeen P aintiff shall deliver to the defendant, within 10 days after service
exposedo products for which the trust wastablished to provide ©f & demand therefor in writing, a statement of the items of the
compensatiorand that such exposuneay be a substantial factorPlaintiff’s claim and the reasonable value or agreed price of each.
in causing the plaintifs injury that is at issue in the action. (8) TimE AND PLACE. For the purpose of testing thefaiéncy

(6) DAMAGES; ASSIGNMENT OF CLAIMS. (a) If a verdict is of a pleading, averments of time and placenaagerial and shall

enteredn favor of the plaintffin an action subject to thigection P€considered like all other averments of material matter

andthe defendant is found to be 51 percent or more causally negli (9) FORECLOSURE. In an action for foreclosure of real property
gentor responsible for the plairtié entire damages under sthecomplaint may not name a tenant of residential real property
895.045(1) or (3) (d), the plaintif may not collect any amount of asa defendant unlegke tenant has a lien or ownership interest in
damagesintil after the plaintifassigns to theefendant all pend thereal property

ing, current, and future rights or claimsdreshe has or may have History: Sup. Ct. Order67 Ws. 2d 585, 619 (1975)975 c. 2182009 a. 28

for a personal injury claim against an asbestos trust Sub.(8) subjectglaims lacking averments of time to motions for a more definite
) statementnd not to motions to dismiss for failure to state a claim. Schweiger v

(b) If a verdict is entered in favor of the plaifitif an action Loewi & Co., Inc.65 Ws. 2d 56 221 N.W2d 882(1974).
subjectto this section and the defendant is found to be less thamhe“American rule” of absolute judicial immunity from liability for libel or stan

i i intif derprovides that writings made by an attorney of record in a pending lawsuit apply
51 percent Causa"y neg“gent or reSponsmﬂe the plalntlf S in this state if the statements made are relevant to the matters being considered and

entiredamages under 895.045(1) or (3) (d), the plaintif may  aremade in grocedural context recognized afording absolute privilege. Cen
not collect any amount of damages until aftes plaintif assigns vertersEquip. Corp. vCondes Corp0 Ws. 2d 257258 N.W2d 712(1977).

to the defendant all futuneéghts or claims he or she has or ma Whena libel action is based @onduct rather than words, sub. (6) is not applicable.
havefor a personal injury claim against an asbestos trust tarobin vNorthridgeLakes Development C84 Ws. 2d 1287 N.W2d 747(1980).
o Sub.(2) does not prevent the trial court from amending the pleadings to conform
(7) FAILURE TO PROVIDE INFORMATION; SANCTIONS. A plaintiff  with the evidence pursuant to s. 802.09 as long as the parties either consent or have

who fails to timely provide all of the information required undefshf(clgfg}f)e to submit additionaloof. Maiers \Wang,192 Ws. 2d 15,531 N.w2d

sub. (2) or (4) is SUbjeCt to ss802.05 804.12 805.03 and Sub.(2) requires specification of the time, place, and content of an alleged false
895.044 representationAllegations were too general that did not spettify particular indi
History: 2013 a. 154s. 35.17 correction in (2) (a). vidualswho made the representatiarsd did not specify where, when, and to whom

therepresentations were made. Friends of Kenwo@iteen2000 WI App 217239
. . . Wis. 2d 78 619 N.w2d 271 00-0680
802.03 Pleading special matters. (1) CapaciTy. Itis not

necessary to aver the capacity gfaatyto sue or be sued or thegny 04 Form of pleadings. (1) CapTion. Everypleading
authorityof a party to sue or be sued in a representaipacity sha|| contain a caption setting forth the name of the court, the
or the legal existence of anganized association of persons thalene the title of the action, the file numband a designation as

is made a partylf a party desires to raise an issue as to the legals 802 01 (1) If a pleading contains motions, or an answer or
existenceof any party or the capacity of any parysue or be sued 1oy containscross claims or counterclaims, the designation in

or the authority of a party teue or be sued in a representativg,e caption shall state their existence. In¢benplaint the caption

capacity,the party shall do so by specific negative averment whigh e action shalhclude the standardized description of the case

shallinclude such supporting partic_:ulars as are peculiarly With&?assificationtype and associated code numbeagroved by the
the pleadets knowledge, or by motion under&2.06 (2) directorof state courtsand the title of the action shall include the
(2) FRAUD, MISTAKE AND CONDITIONOFMIND. In allaverments namesand addresses of all the parties, indicating the representa
of fraud or mistake, the circumstances constituting fraud or mige capacityif any, in which they sue or are sued and, in actions
takeshall be stated with particularitjalice, intent, knowledge, by or against a corporation, the corporate existence and its domes
andother condition of mind of a person miag averred generally tic or foreign status shall be indicated. In pleadings other than the
(3) ConpiTions PRECEDENT. In pleadingthe performance or complaint,it is suficient to state the name of the first party on each
occurrence of conditions precedent in a contract, it shall not sidewith an appropriate indication other parties. Every plead
necessaryo state the factshowing such performance or occuring commencing an action undeB44.61 (1) (apr814.62 (1)or
rence,but it may be stated generally that the party gelsformed (2) and every complaint filed under&14.61 (3)shall contain in
all the conditions on his or her part or that the conditions hattee caption, if the action includes a cldion a money judgment,
otherwiseoccurred or both. Alenial of performance or oceur a statement of whether the amount claimed is greater than the
renceshall be made specifically and with particularifithe aver amountunder s799.01 (1) (d)
ment of performance or occurrence is controverted, the party (2) PARAGRAPHS; SEPARATE STATEMENTS. All averments of
pleadingperformance or occurrence shall be botnesstablish on  ¢j5im or defense shall be made in numbered paragraphs, the con
thetrial the facts showing such performance or occurrence. ientsof each of which shall be limited #ar as practicable to a
(4) OrFICIAL DOCUMENTORACT. In pleading an ditial docu-  statemenbf a single set of circumstances; and a paragnagh
mentor official act it issuficient to aver that the document washe referred to by number in all succeeding pleadings. Each claim
issuedor the act done in compliance with the law founded upon a separate transaction or occurrence and each
(5) JubeMmeNT. In pleading a judgment or decision of a domeslefenseother than denials shall be stated in a separate olaim
tic or foreign court, judicial or quasi-judicial tribunal, or ®f defensewvhenever a separation facilitates the clear presentation of
boardor officer, it is sufficient to aver the judgment or decisionthe matters set forth. A counterclaim must be pleaded as such and
without setting forth matter showing jurisdiction to render it. the answer must demand the judgment to which the defendant
(6) LIBEL ORSLANDER. In an action folibel or slanderthe par  Supposeso be entitled upon the counterclaim.
ticular words complained of shall be set fortttie complaint, but ~ (3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead
their publication and their application to the plaiitifay be stated ing may be adopted by reference in dediént part of the same
generally. pleadingor in another pleading or in any motion. A copyao§
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written instrument which is an exhibit to a pleading is a pamientfor the extension, modification, or reversal of existig
thereoffor all purposes. or the establishment of new law

History: Sup. Ct. Orde67 Ws. 2d 585, 621 (1975),975 c. 218Sup. Ct. Order i i i
170wis 54 xif(1992)1995 a 272007 4. 67 (1975); p (c) The allegations and other factual contentions stated in the

paperhave evidentiary support,df specifically so identified, are

802.045 Limited scope representation permitted — likely to haye evidentiary support after a reasonable opportunity
process. (1) AUTHORIZED. An attorneys role in an actiomay o further Investigation or discovery _ _
be limited to one or more individual proceedings or issues in an (d) The denials of factual contentions stated in the paper are
actionif specifically so stated in a notice of limited appearanearrantedon the evidence pif specifically so identified, are rea
filed and served upon the parties prior to or simultaneous with tgnablybased on a lack of information or belief.
proceeding. Providing limited scope representation of a person (2m) ADpDITIONAL REPRESENTATIONSTO COURTAS TO PREPARA:
underthis section does not constitute a general appearance byr{BR oF PLEADINGS OR OTHERDOCUMENTS. An attorney may draft

attorneyfor purposes of 801.14 or assist in drafting a pleading, motion, or document filed by an
(2) Norice oF LIMITED APPEARANCE. The notice oflimited otherwise self-represented person. atterneyis not required
appearancshall contain the following information: to sign the pleading, motion, or document. Any such document
(@) The name and the party designation of the client. mustcontain a statement immediately adjacz_ent to the p_ersigq’
(b) The specific proceedings or issues within the scope of turethat “This document was prepared with the assistance of a
limited representation. lawyer.” Theattorney providing such drafting assistance may rely

on the otherwise self-represented peisogpresentation of facts,
unlessthe attorney has reason to believe that sepresentations

d) A stat that the att iding limited are false, or materially indidient, in which instance the attorney
(d) A statementhat the attorney providing limited SCOpe+epgy, || make an independent reasonable inquiry into the facts.
resentatiorshall be servedavith all documents while providing ) .
limited scope representation. (3) SancTions. If, after notice andh reasonable opportunity
to respond, the court determines that $Bphas been violated, the

an ((ﬁp)hgr? gtgﬁ%gfgrr mation fothe client including current addresscourtmay impose an appropriate sanction upon the attorneys, law

. firms, or parties that have violated s(B) or are responsible for
(3) Service. Service shall be made undeB61.14 (2m) I part Vet () ponsi

~theviolation in accordance with the following:
(4) TERMINATION OF LIMITED APPEARANCE. At the conclusion (a) How initiated. 1. ‘By motion.” A motion for sanctions
of the representation for which a notice of limited appearance h

beenfiled. theatt le terminat ithout furth d erthis rule shall be madseeparately from other motions or
eenfiled, theattorneys role terminates without further order of g estnd shall describe the specific conduct allegeddiate
the court upon the attorndiling with the court, and serving upon

the parties, anotice of the termination of limited appearance. éﬁb'(z)' The motion shall be served as provides.801.14 but

noticeof termination of limited appearance shall contain all of th& alinot be filed with or presented to the court unless, within 21
following information: ays after service of the motion such other period as the court

. _may prescribe, the challenged papeaim, defense, contention,
_(a) A statement that thattorney has completed all servicegyjiegation,or denial is not withdrawn or appropriately corrected.
within the scope of the notice of limited appearance. If warranted, the court may award to the party prevailing on the
(b) A statement that the attorney has completed all acts ordefigstion reasonable expenses and attorneyifemsred in present
by the court. ing or opposing thenotion. Absent exceptional circumstances,
(c) A statement that the attorney has served the noties of a law firm shall be held jointly responsible for violations com
minationof limited appearance on all parties, including the clientitted by its partners, associates, and employees.

(d) Contact information fothe client including current address 2. ‘On courts initiative.” On its own initiative, the court may
andphone number enteran order describing the specific conduct that appears-o vio
(5) Forwms. The director of state courts shall provide the clefiate sub.(2) and directing an attornelaw firm, or party to show
of circuit court in each county forms for use in filing noticesausewhy it has not violated sulf2) with the specific conduct

requiredunder this section. describedn the courts order
History: Sup. Ct. Order Nal3-1Q 2014 WI 45, filed 6-27-14, £fl-1-15. (b) Nature of sanction; limitations. A sanction imposed for
_— . . violation of this rule shall be limited to what is §iafent to deter
802.05 Signing of pleadings, motions, and other repetitionof such conduct or comparable condogothers simi
papers; representations to court; sanctions. (1) SIGNA- |apy sjtuated. Subjedd the limitations in subdd. and2., the
TURE. Every pleadingwritten motion, and other paper shall beanctionmay consist of, oinclude, directives of a nonmonetary
signedby at least one attorney of record in the attosedivid- nature,an order to pay a penalty into court, rimposedon

g:ls?ar?;% bq”tfhtehee?r?rtyal:shmg rgf;ﬁ;ﬁ?&?ﬁ%:giag;{j?ﬂs motionand warranted foeffective deterrence, an order directing
9 y partyE pap g paymentto the movant of some or all of the reasonable attorney

andtelephone numbeand state bar numbérany. Exceptwhen : p P
otherwisespecifically provided by rule or statute, pleadings neJ%%?gggooéme;ﬁﬁgn%ﬁzﬁﬁ;r,red as a direct result of the violation

not be verified or accompanied byfidavit. An unsigned paper s i )
shall be strickenunless omission of the signature is corrected 1- Monetary sanctionsay not be awarded against a repre
promptly after being called to the attention of the attorney or par§entedoarty for a violation of suk{2) (b).

(2) REPRESENTATIONSTO COURT. By presenting to the court, 2. Monetary sanctions may not be awarded on the s’
Whetherby Signing,ﬁ"ng, Submitting’ or later advocating a p|ead tiative U!’]les_S the court issues its order FO show cause befofe a
ing, written motion, or other papean attorney ounrepresented untarydismissal or settlement of the claims made by or against the
partyis certifying that to the best of the persoknowledge, infor partythat is, or whose attorneys are, to be sanctioned.
mation,and belief, formed aftean inquiry reasonable under the (c) Order. When imposing sanctions, the court shall describe
circumstancesall of the following: the conduct determined toonstitute a violation of this rule and

(a) Thepaper is not being presented for any improper purposeplainthe basis for the sanction imposed.
such as to harass or toause unnecessary delay or needless (4) PrRISONERLITIGATION. (a) A court shall review the initial
increasein the cost of litigation. pleadingas soon as practicable after the action or spewaked

(b) The claims, defenses, aather legal contentions stated ining is filed with the court if the action or special proceeding is
the paper are warranted by existing law or by a nonfrivoloms- commencedy a prisoneras defined in 801.02 (7) (a) 2.

(c) A statement that the attorney will file a noticeeimina
tion upon completion of services.
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(b) The court may dismiss the action or special proceedipgyrt. New gubdivision (%) removes fr%m the amhbithii; rule all difscmllery reﬂuesti,
; i €Sponsespbjections, and motions subject to the provisions of Rule 26 thi@ilig
_und_erpar (a) without req_wrlng the defend.ant to answer the plead Subdivision (a). Retained in this subdivision are the provisions requiring signa
ing if the court determines that the action or special proceedig@son pleadings, written motions, and other papesssigned papers are to be
meetsany of the following conditions: receivedby the Clerk, but then are to be stricken if the omission of the signature is
. . . . . not corrected promptly after being called to the attention of the attorney or pre se liti
1. The action or proceeding is frivolous, as determined byjaht. Correction can be made by signing the paper on file or by submitting a duplicate
violation of sub(2). that contains the signaturé court may require by local rule that papers contain-addi
. . . . tional identifying information regarding the parties or attorneys, such as telephone
2. The action or proceeding is used for any improper purpoggmberso facilitatefacsimile transmissions, though, as for omission of a signature,
suchas to harass, to cause unnecessary delay or to needlebspaper should not be rejected for failure to provide such information.
i iti i The sentence in the former rule relating to tHeatfof answers under oath is no
increasehe CO,St of I|t|gat|on.. longerneeded and has been eliminated. The provisitreiformer rule that signing
3. The action of proceeding seeks monetary damages frompaper constitutes a certificate that it has been read by the signer also has been elimi
defendantvho is immune from such relief. natedas unnecessaryThe obligations imposed under subdivision (b) obviously
. R . . . requirethat a pleading, written motion, or other paper be read before it is filed-or sub
4. The action or proceeding fails to state a claim ugbith  mittedto the court.
relief may be granted_ Subdivisions (b) and (c). These subdivisions restate the provisions requiring
. . . . . ttorneysand pro se litigants to conduct a reasonable inquiry into the law and facts
(c) If a court dismisses an action or special proceeding Una%resigning pleadingswritten motions, and other documents, and prescribing
par.(b) the court shall notify the department of justice or the-atto?)elmctionfsflor violation ﬁf these oblri19|ations. dThe revisiarpart expands th(tjsfrlespborsi
i it Wiai i ilities of litigants to the court, while providing greater constraints and flexibility in
n.ey rgpresentlng the polltlcal subdivision, mrop“ate’ of the dealing with infractions of the rule. The rule continues to require litigaritsdp—
dismissaby a procedure developed by the director of state COUKFgI-think”before initially making legal or factual contentions. It also, however
in cooperation with the department of justice. emphasizethe duty of candor by subjecting litigants to potential sanctions for-insist
L . . . ing upon a position after it is no longer tenable and by generally providing protection
(d) The dismissal of an action or special proceeding under Fh@qéinstsanctions if they withdraw or correct contentions after a potential violation
(b) does not relieve the prisoner from paying the full filing feis called to their attention.
relatedto that action or special proceeding. The rule applies only to assertions contained in papers filed with or submitted to
. thecourt. It does not cover matters arising for the first time during oral presentations
(5) INAPPLICABILITY TO DISCOVERY. Subsection§l) to(3) do to the court, wherounsel may make statements that would not have been made if
not app|y to disclosures and discovery requests, responses, ob had been more time for study aredlection. Howevera litigants obligations
. . . ith respect to the contents of these papers are not measured solely as of the time they
tions,and motions that are subject to&834.01to 804.12 arefiled with or submitted to the court, but include fieafing to the court and advo

History: Sup. Ct. Order67 Ws. 2d 585, 622 (1975)}975 c. 2181987 a. 256  cating positions contained in those pleadings and motions after learning that they
Sup.Ct. Ordey161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992)1997  ceaseo have any merit. For example, an attorney who during a pretrial conference
a.133 Sup. Ct. Order Nd)3-06 2005 WI 38, 278 \ig. 2d xiii; Sup. Ct. Order No. insistson a claim or defense should be viewed as “presenting toting that conten
03-06A 2005 WI 86, 280 \ig. 2d xiii; 2005 a. 253Sup. Ct. Order Ndl3-1Q 2014  tion and would be subject to the obligations of subdivision (b) measisrefithat
WI 45, filed 6-27-14, éf1-1-15. time. Similarly, if after a notice of removal is filed, a partyes in federal court the

Comments: When adopted in 1976, former ss. 802.05 was pattemét origi  allegationsof a pleadindiled in state court (whether as claims, defenses, or in dis
nal version of Rule 1 of the Federal Rulesf Civil Procedure (FRCP1). Subse putesregarding removal or remand), it woldd viewed as “presenting” — and hence
quently, the legislature adopted 978 s. 814.025, entitled costs upon frivolouscertifying to the district court under Ruld - those allegations.
claimsand counterclaims. Circuit courts have used essentially the same guidelineBhe certification with respect to allegations and other factual contentions is revised
in the determination of frivolousness undesth sections. Sedandrt v. Jerome  in recognitionthat sometimes a litigant may have good reason to believe that a fact
Foods, 227 Ws. 2d 531549,597 N.W2d 744(1999). Section 814.025(4), adoptedis true or false but may need discovdoymal or informal, from opposing parties or
in 1988, provided that “tthe extent s. 802.05 is applicable anfedif from this sec  third persons to gather and confirm the evidentiary basis for the allegatitamarice
tion, s. 802.05 applies.” Subsection (4) was adopted pursuafi8ibAct 256the  of factual contentions in initial pleadings by plaifgtibr defendants when speeifi
sameAct that updated section 802.05 to conform with the E888ndments to FRCP cally identified as made on information and belief does not relieve litigants from the
Rule1l. HoweverFRCP 1 has since undgone substantial revision, most recentlyobligationto conduct an appropriate investigation into the facts that is reasonable
in 1993. The court now adopts the current version of FRCPutsuant its authority underthe circumstances; it is not a license to join parties, make claims, or present
unders. 751.12 to regulate pleading, practice and procedure in judicial proceedimigfensesvithout any factual basis or justification. Morequéevidentiarysupport
Thecourtsintent is to simplify and harmonize the rules of pleading, practice and piis not obtained after a reasonable opportunity for further investigation or discovery
cedureand to promote the speedgtermination of litigation on the merits. In adopt the party has a duty undére rule not to persist with that contention. Subdivision (b)
ing the 1993 amendments to FRCE the court does not intend to deprive a partydoesnotrequire a formal amendment to pleadings for which evidentiary support is
wrongedby frivolous conducbf a right to recovery; rathethe court intends to pro  notobtained, but rather calls upon a litigant not thereafter to advocate such claims or
vide Wisconsin courts with additional tools to deal with frivolous filing of pleadingslefenses.
andother papers. Judges and practitioners will now be able to look to applicable decthe certification is that there is (or likely will be) “evidentiary support” for the
sionsof federal courts since 1993 for guidance in the interpretation and applicatigiegation,not thatthe party will prevail with respect to its contention regarding the
of the mandates of FRCR In Wisconsin. fact. That summary judgment is rendered against a partyrddesecessarily mean,

802.05(3) Sanctions. Factors that the court may consigdeimposing sanctions for purposes of this certification, that it had no evidentiary support for its position.
includethe following: (1) Whether the alleged frivolous conduas part of a pattern On the other hand, if a party has evidence with respect to a contention that weuld suf
of activity or an isolated event; (2) Whether the conduct infected the entire pleadiicg to defeat a motiofor summary judgment based thereon, it would haviecmrit
or was an isolated claim or defense; and (3) Whether the attorney or party has endayédentiarysupport” for purposes of Ruld 1
in similar conduct in other litigation. Sanctions authorized usdB02.05(3) may  Denialsof factual contentions involve somewhafefiént considerations. Often,
includean award of actual fees and costs to the party victimized by the frivolous cef course, a denial is premised upon the existence of evidence contradicting the
duct. allegedfact. At other times a denial is permissible because, aftappropriate

802.05(4) Prisoner litigation. On April 17, 1998, théegislature amended [for investigationa party has no information concerning the matteindeed, has a rea
mer] section 802.05 as part of the Prisoner Litigation Reform A887 Act 133s.  sonable basis for doubting the credibility of the only evidence relevant to the matter
14. The legislature added language that requires courts to perform an initial reviwarty should not deny an allegation it knows to be true; but it is not required, simply
of pleadings filed by prisoners and permits dismissal if the pleadindswvarieus,  becauset lacks contradictory evidence, to admit an allegation that it believes is
usedfor an improper purpose, seek damages from a defendant who is immune, otrfad.
tostate a claim. This language has been retained in s. 802.05, as repealed-and regige changes isubdivisions (b)(3) and (b)(4) will serve to equalize the burden of
atedby this Sup. Ct. Order the rule upon plainti§ and defendants, who under Rule 8(b) arefeceallowed to

1993 Federal Advisory Committee Notes to Rule ILof the Federal Rules of  denyallegations by stating that from their initial investigation they lackcsesfit
Civil Procedure. The 1993 Federal Advisory Committee Notes to Rdl@flthe  informationto form a belief as to the truth of the allegation. If, after further investiga
FederaRules of Civil Procedure are printed for information purposes andriwdve tion or discoverya denial is no longer warranted, the defendant should not continue
beenadopted by the court. to insist on that denial. While sometimes helpfofmal amendment of the pleadings

Purpose of revision. This revision is intended to remedy problems that havto withdraw an allegation or denial is not required by subdivision (b).
arisenin the interpretation and application of the 1983 revision of the rule. For empiri Argumentsfor extensionsmodifications, or reversals of existing law or for-cre
cal examination of experience under the 198, see, e.g., Nework State Bar  ationof new law do not violate subdivision (b)(2) provided they are “nonfrivolous.”
Committeeon Federal Courts, Sanctions and Attorneys’ Fees (198Wfll§ing,  This establishes an objective standard, intended to eliminate any “empty—head pure-
TheRule 1L Sanctioning Process (1989); American Judicature SpBleport of the  heart”justification for patently frivolous guments. Howevethe extent to which a
Third Circuit Task Force on Federal Rule of Cifocedure 1 (S. Burbank ed., litigant has researched the issues and fosmde support for its theories even in
1989);E. Wiggins, T Willging, and D. Stienstra, Report on Rule(Federal Judicial minority opinions, in law review articles, or through consultation with other attorneys
Center1991). For book-length analyses of the dasgsee G. Joseph, Sanctions: shouldcertainlybe taken into account in determining whether paragraph (2) has been
TheFederal Law of Litigation Abuse (1989); J. Soloviie Federal Law ddanctions  violated.Although aguments for a change of law are not required to be specifically
(1991); G. \éiro, Rule 1 Sanctions: Case Law Perspectives and Preventive Measusesdentified, a contention that is so identified should be viewed with greater tolerance
(1991). underthe rule.

Therule retains the principle that attorneys and pro se litigants have an obligatiofThe courthas available a variety of possible sanctions to impose for violations,
to the court to refrain from conduct that frustrates the aims of Rulhé.revision  suchas striking the dénding paper; issuingn admonition, reprimand, or censure;
broadenghescope of this obligation, but places greater constraints on the impositi@guiring participation in seminars or other educational programs; ordering a fine
of sanctions and should reduce the number of motions for sanctions presented tpakableto the court; referring the matter to disciplinary authoritiesifaghe case of
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governmentttorneys, to the Attorney General, Inspector General, or agency head)Rule 11 motions should not be made or threatened for minoonsequential
etc. See Manual for Complex Litigation, Second, s. 42.3. The rule does not attewiptations of the standards prescribed by subdivision (b). They should not be
to enumerate the factors a court should consider in deciding whether to impose a sanployedas a discovery device or to test the lesydficiency or eficacy of allega
tion or what sanctions would be appropriate in the circumstabuésipr emphasis,  tionsin the pleadings; other motions are available for those purposes. Nor should
it does specifically note that a sanction may be nonmonetarglaas monetary Rule 11 motions beprepared to emphasize the merits of a pariysition, to exact
Whetherthe improper conduetas willful, or negligent; whether it was part of a-pat anunjust settlementp intimidate an adversary into withdrawing contentions that are
ternof activity, or an isolateevent; whether it infected the entire pleading, or onlairly debatable, to increase the costs of litigation, to create a conflict of interest
one particular count or defense; whether the person has engaged in similar CorMeemttorney and client, or to seek disclosure of matters otherwise protected by
grgégiyr:“tgritéogr; ‘e“’h;éﬂgg't Wﬁ;ggftnh%e?etsopg‘%ggl;ewg‘ggﬁr} f;ﬁ?;gggerj'gﬁlgﬁg” tﬁgtgttomey—client privilege or the work—product doctrine. As under the prior rule,
u XpEnse; Wi Ible. IS trained | W, ourt may defer its ruling (ats decision as to the identity of the persons to be
amountgiven the financial resources of the responsible person, is needed tbatetgn\f ctionedntil final resolution of the case in order to avoid immediate conflicts of

personfrom repetition in the same case; what amount is needed to deter similar a 1 . d " o
ity by other litigants: all of these may irparticular case be proper considerations‘ﬁlﬁgresmnd to reducthe disruption created if a disclosure of attorney—client commu

The court has significant discretion dfetermining what sanctions, if arshould be nications_ is needem_detgrmine whether a violation occurred or to identify the person
imposedfor a violation, subject to the principle that the sanctions shmilde more ~ "€Sponsibleor the violation. . ]
severethan reasonably necessary to deter repetition of the conduct byetheiing The rule provides that requests for sanctions must be made as a separate motion,
personor comparable conduct by similarly situated persons. i.e., not simply included as an additional prayer for relief contained in another motion.
Sincethe purpose oRule 1L sanctions is to deter rather than to compensate, ti&e motion for sanctions is not, howeyes be filed until at least 21 days (or such
rule provides that, if a monetasanction is imposed, it should ordinarily be paid intootherperiod as the court may set) after being served. If, during this period, the alleged
courtas a penalty However under unusual circumstances, particularly for (b)(1yiolation is corrected, aby withdrawing (whether formally or informally) some
violations,deterrence may be ifieftive unlesshe sanction not only requires the-per allegationor contention, thenotion should not be filed with the court. These provi
sonviolating the rule tanake a monetary payment, but also directs that some or albnsare intended to provide a type of “safe harbor” against motions under Rule 1
of this payment be made to those injured bywisation. Accordinglythe rule in that a party will not be subject to sanctions on the basis of anothes patjon
authorizeghe court, if requested mmotion and if so warranted, to award attormiey’ unless after receivinghe motion, it refuses to withdraw that position or to acknowl
feesto another partyAny such awardo another paryhowevey should not exceed edgecandidly that it does not currently have evidence to support a specified allega
theexpenses and attorneyees for the services directly and unavoidably caused kyon, Under the former rule, parties were sometimes reluctattandon a question
theviolation of the certification requirement. 6r example, a wholly unsupportable apjecontention lest that be viewed as evidence of a violation of Ryllentlerthe
countwereincluded in a multi-count complaint or counterclaim for the purpose @gyision, the timelywithdrawal of a contention will protect a party against a motion
needlessly increasing the cost of litigation to an impecunious adveasgrgward  tor sanctions
of expenses should be limitéalthose directly caused by inclusion of the improper : . . . . .
count,and not those resulting from the filing of the complaint or answer itself. The 10 Stress the seriousness of a motion for sanctiongoattefine precisely the cen
awardshouldnot provide compensation for services that could have been avoideu‘ﬁ%}C'""'m'ad to violate the rule, the revision provides that the “safe harbor” period
anearlier disclosure of evidence or an earlier challenge to the groundless claim@&ginsto run only upon service of the motion. nost cases, howeyeounsel should
defensesMoreover partial reimbursemerntf fees may constitute a §afent deter ~ Peexpected to give informal notice to the other pavtyether in person or by a tele
rentwith respect to violations by persons having modest financial resources. In cadi@necall or letter of a potential violation before proceeding to prepare and serve
broughtunder statutes providing for fees to be awatdgatevailing parties, the court a Rule 1L motion.
shouldnot employcost-shifting under this rule in a manner that would be inconsis  As under former Rule1}, the filing of a motion for sanctions is itself subjedie
tentwith thestandards that govern the statutory award of fees, such as stated-in Chsiguirement®f the rule and can lead to sanctions. Howesesvice of a cross motion
tiansburgGarment Co. VEEOC 434 U.S. 4131978). underRule 1L should rarely be needed singeder the revision the court may award
The sanction should be imposed on the persons — whether attorneys, law fi@she person who prevails @motion under Rulell— whether the movant or the
or parties — who have violated the rule or who may be determined to be responsiflgetof the motion — reasonable expenses, including attasfiess, incurred in
for the violation. The person signing, filing, submitting, or advocatidgaiment presentingor opposing the motion.

hasa nondelegable responsibility to the court, and in most situations Is the person . [T " . -

be sanctioned for a violation. Absent exceptional circumstances, a law firm is to Lﬂtﬁg %Vg(gocggqﬁrgguﬁ t;grgg\?v 'ézggvenolPa'fggV%iégﬁarlge%eilégg’méhif;nl?:}\'lﬁﬂ

held also responsible when, as a result of a motion under subdivision (c)(1)(A), d t g t d. Th P! d trﬁ’ t : p i

of its partners, associates, or employees is determined to have violated the rule. geand an opportunity to respond. The reviianvides that a monetary sanction

sucha motion may be filed only if thefehding paper is not withdrawn or corrected MPosedafter a court-initiated show cause order be limited to a penalty payable to
the court and that it be imposed only if the show cause order is issued before-any vol

within 21 days after service of the motiorisippropriate that the law firm ordinarily s . ’ A
beviewed as jointly responsible under established princiflegency This provi  Untarydismissal or an agreement of the parties to settle the claims made by or against

sion is designed to remove the restrictions of the former rule. Cf. Pavet€lare thelitigant. Parties settling a case should nosblsequently faced with an urex

v. Marvel Entertainment Groug93 U.S. 12q1989) (1983 version of Rule. Hoes  pectedorder from the court leadirtg monetary sanctions that might havieeted

not permit sanctions against law firm of attorney signing groundless complaint).their willingness to settle or voluntarilfismiss a case. Since show cause orders will
Therevision permits the court to consider whether aitirneys in the firm, co~  ordinarily be issued only in situations that are akira contempt of court, the rule

counselother law firmspr the party itself should be held accountable for their pagloesnot provide a “safe harbor” to a litigant for withdrawing a claim, defense, etc.,

in causing a violationWhen appropriate, the court can make an additional inquirgftera show cause ordeas been issued on the cauativn initiative. Such corrective

in order to determine whether the sanction should be imposed on such persons, faiign,howevey should be taken into account in deciding what -anif — sanction

or parties either in addition to,an unusual circumstances, instead of the person actto impose if, after consideratiaf the litigants response, the court concludes that a

ally making the presentation to the court. &mample, such an inquiry may be appro violation has occurred.

priatein cases involving governmental agencies or other institutional parties that fresubdivision (d). Rules 26(g) and 37 establish certification standards and sanc

quently impose substantial restrictions on the discretion of indiviét@imeys tions that apply to discovery disclosures, requests, responses, objections, and

employedby it. motions. It is appropriate that Rules 26 through 37, which are specially designed for
Sanctionghat involve monetary awards (such as a fine or an award of at®mefie discovery process, govern such documents and coradbet than the more gen

Ele;;sz)F%ng?\}lggrﬁﬁsgfzgugnci ;?gggzigteg FI):\AHRI/I gonrectgg;"rwgsi X'r?s'ﬁi'.ﬁ{‘y Offosrugggﬂs'@m provisions of Rule L Subdivision (d) has been added to accomplish this result.

A S AT y I Rule 11 is not the exclusive source for control of improper presentaticiaiofs,
violationsis moreproperly placed solely on the paettiomneys. \th this limita defensesor contentionslt does not supplant statutes permitting awards of att@ney’

tion, the rule should not be subject to attack under the Ramabling Act. See Wy e : e >
v. Coastal Corp503 U.S. 13(1992); Business Guides, Inc.Ghromatic Communi feesto prevailing parties or alter the principigsverning such awards. It does not

cationsEnter Inc.,498 U.S. 5331991). This restriction does not limit the comrt' INhibit the court in punishing for contempt, in exercising its inherent powes, or
powerto impose sanctions or remedial orders that may have collateral finaneial cBpPOSIng sanctions awarding expenses, or directing remedial action authorized
sequencespon a partysuchas dismissal of a claim, preclusion of a defense, or-prepdnderother rules or under 28 U.S.C. s. 1927. See ChamteASCO,501 U.S32
ration of amended pleadings. 1991). Chambers cautionsjowever against reliance upon inherent powers if
Explicit provision is made for litigants to be provideatice of the alleged viola @PPropriatesanctions can be imposed under provisions subtutesl, and the pro
tion and an opportunity to respond before sanctions are imposed. Whether the rr@?wejspeufled in Rule 1 — notice, opportunity to respond, and findings — should
shouldbe decided solely on the basis of written submissioshauld be scheduled Ordinarily be employed when imposing a sanctimuier the cous'inherent powers.
for oral agument (orindéed, for evidentiary presentation) will dependhe circura ~ Finally, it should be noted that Rulé tloes not preclude a paftgm initiating an
stances.If the court imposes a sanction, it must, unless waived, indicate its reasti#ependent action for malicious prosecution or abuse of process.
in a written order or on the record; the court should not ordinarily have to explain itsThis section doesot allow a “good faith” defense, but imposes dinnafitive duty
denialof a motion for sanctionsWhether a violation has occurred and what sancf reasonablénquiry before filing. A party prevailing on appeal in defense of an
tions, if any, to impose for aiolation are matters committed to the discretion of theywardunder this section is entitled to a further awaittiout showing that the appeal
trial court; accordinglyas under current lavthe standard for appellate review of jtself is frivolous under s. 809.25 (3). Rileylsaacson]56 Ws. 2d 249456 N.w2d
thesedecisions will be for abuse of discretioBee Cooter & GellaAHartmarx Corp., 619 (Ct. App. 1990).
496 U.S. 384(1990) (noting, howevethat an abuse would be established if the court ﬁf unsigned summons served witsigned complaint is a technical defect, which

basedits ruling on an erroneous view of the law or on a clearly erroneous assessme PR - P .
9 Y In'the absence of prejudice does not deny the trial court personal jurisdiction. This

section places a personal obligatamthe attorney to assure that there are grounds

: - h : Ao for the contents of the pleading, which is satisfied by the signing of the complaint.
lar circumstances involved, the question as to when a motion for violation of Rule -
shouldbe served and when, if filed, it should be decided. Ordinarilyrition daddis\: LaCrosse Products, Ina98 W. 2d 39 542 N2 454 (1996),
shouldbe served promptly afténe inappropriate paper is filed, and, if delayed toP4-2121 . L . .

long, may be viewed as untimelyn other circumstances, it should not be served until Thereturn of a writ of certioraiis an “other document” under this section. Attor
the other party has had a reasonable opportunity for disco@iien the “safe har  neyfailure to verify its correctness before signingrieirn was ground for sanctions.
bor” provisions discussed belpaparty cannot delay serving its Ruleriotion until ~ Stateex rel. Campbell vTown of Delavan210 Ws. 2d 239565 N.W2d 209(Ct.
conclusionof the case (or judicial rejection of thdesfding contention). App. 1997),96-1291

of the evidence).
Therevision leaves for resolution on a case-by-case lbasisidering the partieu
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In determining the reasonableness of an attosreguiry, a court must consider: andproposed order submitted by a child support agency that was not executed by an
1) the amount of time the attorney had to investigate the claims; 2) the extent to whittbrney. Teasdale vMarinette County Child Suppoftgency 2009 WI App 152
theattorney had to rely on the client for the underlying facts; 3) whether the case 8a%Wis. 2d 647775 N.W2d 123 08-2827
acceptedrom anothearttorney; 4) the complexity of the facts; and 5) whether discov
ery would benefit the factual record. At minimum sonfemftive investigationis  802.06 Defenses and objection; when and how pre -

ired. Belich v S 24 Ws. 2d 419592 N.W2d 254(Ct. App. 1999), : . . i
required. Belich v Szymaszele24 Ws 9 (Ct-App-1999). - qented: by pleading or motion: motion for judgment on

A plaintiff need not as a matter of course exhaust outside sources of informathe pleadings. (1) WHENPRESENTED. Except when a court dis
beforeembarking on formal discoveryHowever a plaintif may not rely on formal 31issesan action or special proceeding undeB@2.05 (4) a

discoveryto establish the factual basis of its cause of action, thereby escaping N .
mandate®f ss. 802.05 and [former] 814.025, when the required factual basis co QefendanSha“ serve an answer within 20 days aftersthevice

be established without discovergandrt vJerome Foods, In227 Wss. 2d 531597 of the complaint upon the defendant. If a guardian ad litem is

N.W.2d 744 (1999),98-0885 ; . ;

Thestandard for determining whetteeclaim may be dismissed under sub. (3) (bf:\ppomted‘_or a defendant, the guardian ad litem shall have. 20 days
4.is the same standard applied in a normal civil Gastailure to state a claim upon after appointment to serve ttenswer A party served with a
whichrelief can be granted. A case should be dismissed only if it is quite clear thi¢ading stating a cross claim agairtbie party shall serve an
underno circumstances can a plaihtécover State ex rel. Adell.\8mith,2001 WI e ;

App 168 247 Ws. 2d 260633 N.W2d 231 00-0070 answerthereto within 20 days aftéte service upon the partyhe

A stamped reproduction of a signature does not satisfy s. 801.09 (3), and corre@k@jntiff shall serve a reply to a counterclaim in the answer within

thesignature a year after receiving noticehef defect is not timely under sub. (1) (a).20 days after service of the answaihe state or an agency of the
Theerror must be promptly corrected, or elsedesification statute and the protec :
tion it was intended to &drd is rendered meaningless. Novalhillips,2001 WI stateor an oficer, employee, or agent of the state shall serve an

App 156 246 Ws. 2d 673631 N.W2d 635 00-2416 See also SchaeferRiegel ~answerto the complaint or to a cross claim or a reply to a counter

man,2002 WI 18250 Wis. 2d 494639 N.W2d N.W2d 71500-2157reversing the i ithi i i i i
holding of Novak that the error was technical and not fundamental. claim within 45 days after service of the pleading in which the

A summons andomplaint signed by an attorney not licensed in the state contairfBlRiM is assgrt_ed. If any pleading _iS ordered byciert, it shall
afundamental defect that deprived tiecuit court of jurisdiction even though the be served within 20 days after servicetlod orderunless the order
signaturewas made on behalf and at the direction lafensed attorneySchaefer.v i i i i it
Riegelman2002 WI 18 250 Wis. 2d 494 639 N.W2d N.W2d 71500-2157 otherwise directs. If a defendant in the action i;aorancesom

Thefailure to sign a notice of appeal can be correatetidoes not compel immedi Pany or if any cause of action raised in the original pleading, cross
atedismissal. State.Beay2002 WI App 37250 Wss. 2d 761641 N.w2d 437  claim, or counterclaim is founded in tort, the periods of time to

00-3490 i i
The handwritten signature on a summons and complaint of an attornegooél servea reply or answer shall be 45 days. The service of a motion

who had been suspended from the practice of law was a fundamental defect. fFgéMmittedunder sub(2) alters these periods of time as follows,
defectwas notured when an amended complaint was filed with new cosmsigiia ~ unlessa different time is fixed by order of the court: if the court

ture but when no amended or corrected summons wadiger Town of Dunkirk ; ; ; i it i i
V. City of Stoughton2002 Wi App 280258Wis, 2 805654 N.W2d 43802-0166 deniesthe motion or postpones its disposition until the trial on the

The circuit courts sua sponte dismissal of a petition for a writ of certiorari did noerits, the responsive pleading shall be served within 10 days
violatethe right to due process or equal protection. Due process was satisfied becafiggr notice of the cour$’ action; or if the court grants a motion for

of constructive notice under sub. (3) (b), together with post-dismissal proced s : ;
availableto the prisoner Equal protection was satisfied because the initial pleadi ﬁ]oredefm'teStatement' the responsive pleadlng shall be served

review procedure satisfied the rational basis test. Schatz@aughtry2003 Wigg, ~ Within 10 days after the service of the more definite statement.
263Wis. 2d 83664 N.W2d 596 01-0793 i

Whenpetitioners and their counsel knew events related in their petition had npt (2) How PRE.SENTED' (a) Every defe.nse’ In Ia.W Qr faet(cept
occurredwhen the petition was signed and sworn to and hadawirred when they  the defense of improperenue, to a claim for relief in any plead

filed the petition with the court, the trial court could reasonably decide that-congfig, whether a claim, counterclaim, cross claim,3cd—party

tuteda violation of the obligation to make a reasonable inquiry to insurehtiat ; ; ; ; ;
petitionwas well-grounded in fact. The court properly rejected their rationale th%ltalm’ shall be asserted the responsive pleadlng thereto if one

the event did come about as expected. Robins@own of Bristol,2003 Wi App IS required, except that the followimtgfenses may at the option
97,264 Ws. 2d 318667 N.W2d 14 02-1247 , of the pleader be made by motion:
Sub. (1) expressly authorizes sanctions against a represented client who has not .
signed a pleading and does not require the signing attorney to personally have the 1. Lack of capacity to sue or be sued.
improperpurpose. Lack of evidenteat a signing attorney was or should have been 2 | 53¢k of jurisdiction over the subject matter
awaretheclient was using the complaint for an improper purpose does not result in A
the conclusion that the complaint was not usedn improper purpose, but is rele 3. Lack of jurisdiction over the person or property
vant to whom to sanction. &tonsin Chiropractic Association Chiropractic i ~i
ExaminingBoard,2004 WI App 30269 Ws. 2d 837676 N.W2d 580 03-0933 4. Insuficiency of summons or process.
In order to confer jurisdiction on the court of appeals, a notice of appeal filed by 5. Untimeliness or insfitiency of service of summonw
counselmust contain the handwritten signature of an attorney authorized to prac?ﬁtbCess
law in Wisconsin. Counselannot delegate the duty tdiafa signature on a notice . . . .
of appeal to a person not authorized to practice lawigzakisin. When a notice of 6. Failure to state a claim upon which relief can be granted.
PP p p
appealis not signed by an attorney when an attorney is requiredottee of appeal ; e
is fundamentally defective and cannot confer jurisdiction. BroviiR Group, LLC 7. Fa”u_re IFO join a party under&03.03
2004WI App 121, 274 Wis. 2d 804683 N.W2d 804 03-2309 8. Res Judlcata.
To avoid permitting prisoners to easily avoid the judicial screening requirement s
thatis centrako the purpose s. 802.05 (3), 2003 stats., prisoners may not amend their 9. Statute of limitations.
initial pleadings as a matter of course under s. 802.09\(pjisonets amendment 10. Another actiorpending between the same parties for the
of an initial pleading is subject to the judicial screening requirement88f2.05 (3), samecause
2003stats., and a court must review the prop@sednded pleading under that sub use.
sectionbefore granting the prisoner leave to amend. Lindéltscher2005 W1 App (b) A motion making any of the defenses in. ma} 1.to 10.

39, 280 Wis. 2d 159694 N.W2d 396 03-2477 f . A . .

If a pleading that does not conform to the subscriptgoirement of sub. (1) (a) Sha.‘” b(.:‘\ made before pleading if a.further plea(_jlng is permitted.
is characterized as containing a fundamental defect that normally deprives the collijectionto venue shall be made in accordandth s.801.51
\(/)\];ijsunzsddﬁ'??'z tg%t \e\ll;zdi%gs ISSC_uzrsagée- Rabideastiller, 2006 WI App 155295  |f g pleading sets forth a claim for relief to which the adverse party

The Effect of Jandrt on Satellite Litigation. Geske & GleisneWis. Law May is not required to serve a responsive pleading, the adverse party

2000. may assert at the trial any defense in law or fact to that claim for
FrivolousSanction Law in Wéconsin. Geske & Gleisnels. Law. Feb. 2006. relief. If on a motion asserting the defense described iffg)a.

NOTE: The above case annotationgfer to s. 802.05 ai existed prior to its f : . - ) .
repeal and recreation by SCO03-06 to dismiss for failure of the pleading to statel@m upon which

This section is a procedural rule and procedural rules generally have retroacti@di€f can be granted, or on a motion asserting the defenses
application. However this section, as fefctedby Supreme Court Order 03-06, is notdescribedn par (a) 8.or 9., matters outside of the pleadings are

to be applied retroactivelwhen the new rule diminishes a contract, disturbs vest ;

rights, or imposes an unreasonable burden on the partgezharith complying with eﬁresentedo and not exclud_ed by the COUI’t_, the motion Sha".be

the new rules requirements. rihity Petroleum, Inc. vScott Oil Companyinc.2007  treatedas one for summary judgment and disposed of as provided

WI 88,302 Wis. 2d 299735 N.W2d 1, 05-2837 in 5.802.08 and all parties shall be given reasonable opportunity
Sub.(3) (a) 1. requires the party seeking sanctions to first serve the motion on

e . . l
potentially sanctionable partyvho then has 21 days to withdraw or appropriatelﬂi present all material made pertinent to such a motion by S.

correctthe claimed violation.” The movant cannot file a motion for sanctions unle892.0
thattime period has expired without a withdrawal or correction. A postjudgment ; e ini
sanctiongnotion does not comply witsub. (3) (a) 1. It would wrench both the-lan (3) JUDGMEN.T ON THI.E PLEADINGS' After issue is JOI.r]Ed
guageand the purpose of the rulé to permit an inforweaining to substitute for ser betweerall parties but within time so as not to delay the trial, any
we %fdtfysg g%lgr;\l \%nz gﬂglelzlrbvg%rgggts, LLC.\8herman2007 W1 App 253306  party may move for judgment on the pleadings. Prior to a hearing

is. . | . i

Undersub. (1), every motion filed in court must be signed by an attorney or it sh i the mOt_'on' any party who was prOthIted UI’_IdGOQ..OZ (lm)
bestricken. Sub. (1) required the circuit court to strike from the recordidavaf  TfOM specifyingthe amount of money sought in the demand for
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judgmentshall specify that amoumd the court and to the other (d) A defense of lack of capacity may be raised withirtithe
parties. If, ona motion for judgment on the pleadings, matters oytermittedunder s803.01
sidethe pleadingsre presented to and not excluded by the court, (9) TeLepHONE HEARINGS. Oral agument permitted on

the motion shall be treated as dioe summary judgment and €lis motionsunder this section may be heasiprescribed in 807.13
posedof as provided in $02.08 and all parties shall be given fea ).

sonableopportunity to present all material made pertinerthé  History: Sup. Ct. Ordei67 Ws. 2d 585, 623 (19751975 c. 218Sup. Ct. Order
motion by s802.08 73 Wis. 2d xxxi; Sup. Ct. OrdeB2 Ws. 2d ix;1977 c. 2601977 c. 447%s.196, 210,
- . . 1979c. 110551, 60 (7) 1979 c. 323.33; 1981 c. 393252 Sup. Ct. Orderl12

(4) PRELIMINARY HEARINGS. The defensespecifically listed in  wis. 2d xi (1983);1983a. 228.16; Sup. CtOrdet 141 Ws. 2d xiii (1987);1987

sub.(2), whether made in a pleading or by motion, the motion fer256 1993a. 213 Sup. Ct. Order N®5-04 191 Ws. 2d xxi (1995),1995 a. 225

judgmentunder sub(3) and the motion to strike under si@B) g Lo0r %3%3%83%%23588% 2 16Sup. Ct. Order N)3-064 2005 W1

shallbe hgard and determined before trial on mOtilon of any, partyjudicial Council Committee's Note, 1976Subs. (2) (e) and (8) make clear that,
unlessthe judge to whom the case has been assigned orders uhiagswaived, a motion can be made to claim as a defense lack of timely service

; i H i swithin the 60 day period that is required by s. 801.02 to properly commence an action.
the heanng and determination thereof be deferred until the mg!-:fealso s. 893.39. Defenses under sub. (8) cannot be raisecabneadment to a

Thehearing on the defense of |§Ck of juriSdiCtion. over the persR@ponsivepleading permitted by s. 802.09 (1). [Re Ordéative Jan. 1, 1977]
or property shall be conducted in accordance wi0%.08 Judicial Council Committee’s Note, 1977:Sub. (1) which governsvhen
. defensesnd objections are presented, has been amended to delete references to the
(5) MOTION FOR MORE DEFINITE STATEMENT. If @ pleading to e of the scheduling conference und@0£.10 (1) as the use of such a scheduling
which a responsive pleading is permitted is so vague or ambigtbcedureis now discretionaryather than mandataryThe time periods under s.

ousthat a party cannaeasonably be required to frame a respor§02-06are still subject to modification through the use of amended and supplemental
. leadi h H defini gleadingsunder s. 802.09, the new calendaring practice under s. 802.10, and the pre
sive pleading, the partynay move for a more definite statemenfa| conference under s. 802.1[Re Order déctive July 1, 1978]

beforeinterposing a responsive pleading. The motion shall pointudicial Council Note, 1983:Sub. (1) is amended by applying thetended

outthe defects complained of and the details desif¢de motion responsgime for state agenciesfficers and employees to state agents. The extended
ime is intended tallow investigation of the claim by the department of justice to

is granted and the ordef the court is not obeyed within 10 daysyeterminewhether representation of the defendant bydégartment is warranted
afternotice of the order or within such other time as the court meyders. 893.82 or 895.46, Stats. [Re Ordéeetfve July 1, 1983]
fix, the court may strike the pleading to which the motion wasJudicial Council Note, 1988:Sub. (9) [created] allows oralgaments permitted

f . . on motions under this section to be heardebgphone conference. [Re Orddeef
directedor make such order as it deems just. tive Jan. 1, 1988]

(6) MorTion To STRIKE. Upon motion made by a party before A motion under sub. (2) (f) [now (2) (a) &iually will be granted only when it

respondingo a pleading oiif no responsive pleading is permitted? duite clear that tndef no concrtion tan the Disinover Wison v Confinental

uponmotion made by a party within 20 days attee service of ", 4er sub. (2) (7) [now (2) (a) 6. claim should only be dismissed if it is clear
the pleading upon the party or upon the caudivn initiative at  from the complaint that under no condition can the pléirdtover Moman v Penr
any time, the court may order stricken from any pleading anyivaniaGeneral Insurance C87 Ws. 2d 723275 N.W2d 660(1979).

i ] i i i i A plaintiff need not prima facie prove jurisdiction prior to an evidentiary hearing
insufficient defense or anyedundant, immaterial, Impertmem’undersub. (4). Bielefeldt.\St. Louis FireDoor Co.90 Wis. 2d 245279 N.W2d 464

scandalousor indecent matterlf a defendant in the action is an(1979).
insurancecompany if any cause of action raised in theginal Sincefacts alleged in the complaint stated a claim for abugecniss, the com

pleading,cross—claim, or counterclaim is founded in tort, or if the';lint"\;as impmplef"y dismisstedl U”dd%f ;’;a(?) Ig) [tn.O‘IN @ n(agf‘%’ éhough an

: ] - abuseof process claim was not pleade in the trial court. Strid Converse,
moving party is the state or a_mfm:br, a_gent,emp_loyee, Or agency 111wis. 2d 418331 N.W2d 350(1983).
of the state, the 20-day time period undleis subsection is Counsel'sappearance and objectiorfjddvit, and trial brief wer@dequate to raise
increasedo 45 days_ theissue of defective service of process. If not in form, in substance those actions

werethe equivalent of a motion under s(®. Honeycrest Farms, Inc.A. O. Smith
(7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party Who  Corp.169 Ws. 2d 596486 N.W2d 539(Ct. App. 1992).

mak_esa motion Un_der this section may Join withany other  pieadingfailure to secure proper jurisdictiony alternatively failure to obtain
motionsherein provided for and then available to the palftyp  properservice, was sfitient to challenge the siigiency of asummons and com

party makes a motionnder this section but omits therefrom anﬁga;”égj%e\%g"cgtqggt(g{"gsg afég%')‘“cation- Studelskévercamp,178 Ws. 2d

defer!se)r Objeqtlon then a\_/allable to the party which this Sectlor‘Motions.for sanctions under this section must be filed prior to the entry of judg
permitsto be raised by motion, the party stradt thereafter make ment. Northwest Wholesale Lumber Anderson191 Ws. 2d 278528 N.W2d 502
amotion based on the defense or objection so omitted, excefftarp. 1995).

1 i P A party does not waive the defense of lack of jurisdiction when 2 answers are filed
motionas prowded In SUIQB) (b)tO(d) on any of the grounds thereon its behalf by2 different insurers and only one raises the defense. Honeycrest

stated. Farmsv. Brave Harvestore Systen2)0 Ws. 2d 256546 N.W2d 192 (Ct. App.
(8) WAIVER OR PRESERVATION OF CERTAIN DEFENSES. (a) A 1996).95-1789

PR Trial courts have the authority to convert a motion to dismiss to a motion fer sum
defenseof lack of JunSdmtlon over the person or tpmperty maryjudgment when matters outside fileadings are considered. Schopp&eh

insufficiencyof processuntimeliness or institiency of service ring, 210 Ws. 2d 208565 N.w2d 187(Ct. App. 1997)96-2782

of process or another action pending between the same parties foflefendantmay file a motion to dismiss for failure to state a claim after filing an
swer A defendant who raises the defenses of failure to state a claim or the statute

,thesame cause is waived Only if any of the followmg Condltlorﬁllimitations in an answer does not forfeit the righbring those defenses on for-dis
IS met: positionby subsequent motion. Eternalist Foundation, InCity of Platteville225
; : PR Wis. 2d 759 593 N.W2d 84(Ct. App. 1999)98-1944
l'_ The defense is omitted from a motion in ¢ireumstances Sub.(2) (b) requires the coutt notify parties of its intent to convert a motion to
describedn sub.(7). dismissfor failure to state a claim to one for summanggment and to provide the

o) ; ; . - partiesa reasonable opportunity to present material made pertinent by the application
2. The defense iseither made by motion under this sectiolfg 55 68" €T of Northeastistionsin. LLC v Herrell 2003 Wi App 19259 Wis.

nor included in a responsive pleading. 2d 756 656 N.W2d 794 02-1881

; i indi Sub.(8) (b), as applied to certiorari proceedings in which there is no pretrial-confer
(b) A defense of failuréo join a party IndISpensable under s nce,allows a party who has unsuccessfully moved to dismiss on other grtounds

803.03o0r of res judicatanay be made in any pleading permitted;iil seek dismissal groundesh claims preclusion at any time before the court has
or ordered under 802.01 (1) or by motion before entry of the consideredhe merits of the petitionarclaims. Barksdale Litscher2004 W1 App

: : [P 130, 275 Wis. 2d 493685 N.W2d 493 03-0841

flr!al pretrlal Confere.nce ordeA d.efens.e of statute of limitations, The plaintiff is normally entitled to an evidentiary hearing when a defendant chal
failure to state a claim upon which relief can be granted, and RAgespersonal jurisdiction, even if the plaifitifoes not demonstrate that an eviden
objectionof failure to state a legal defense to a claim mayhee tiary hearing is necessaryrhe burden of going forward with the evidence, as well
; ; ; asthe burden of persuasion, on the issue of jurisdiction is on the flaiftiére is

In any pleqdlng permltted or Order,ed unde3(2.01 (1) or by a . norule that the plaintifs burden to prove prima facie the facts supporting jurisdiction
motion for judgment on the pleadings, or otherwise by motiofiustbe met by didavit or in any manneprior to the evidentiary hearing. Kava

within the time limi lished in th h ling order maugh Restaurar8upply Inc. v. M.C.M. Stainless Fabricating, In2006 WI App
80t2 1Ot(3e)t € ts established in the scheduling order uade 236,297 Ws. 2d 532724 N.w2d 893 06-0043

Section802.06 (2) (b) serves as an exception testiramary judgment procedure
(c) If it appears by motion of the parties or otherwise that tigd outin s. 802.08. Section 802.06 (2) (b) allows the circuit court to convert a defen

NPT . : dant'smotion to dismiss for failure to state a claimo a summary judgment motion
courtlacks Jur|Sd|Ct|on of the SUbJeCt matténe court shall dis whenthe defendant has not filed an anseeen though s. 802.08 requires that the

missthe action. pleadingshe complete before a court can review a summary judgment motion. Alli
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&’,‘-"%3“1’1{’3'% Gssyf\‘thdengf\(f)S;r%g?ie Casting Co., In2008 WI App 180315  or 3rd—party claim which is asserted by or against the party
is. . 707— . . . L 1
Sub. (2) (b) requires the court to provide both parties with reasonable notice fﬁ&pendmen,bf pleadlngs 's,alloweq as_ oases where ObJeCt'on
it will or might convert a motion to dismiss into a summary judgment motion, bt defense is made by motion to dismiss.
doesnot require the coutb request additional briefs offidavits. Notice depends ; ; s ;
onthe facts in each case and need not state thabthewill, in fact, convert. Alk . (2) MOTION. U.nless earlier times are SpeCIerd in the schedul
anceLaundry Systems LLC.\troh Die Casting Co., In2008 WI App 180315  ing ordet the motion shall be served at least 20 days before the
WI\?\‘/ﬁgn%ﬁg ZzigtsNé\rf\ézgrtl:gZtha_rfcisgof a pending lawsuit and a new lawsuit aretime fixed for the hearing and the adverse party shall serve Oppos
same simply naming a diérent party irthe new lawsuit is not enough to get aroundwé a_ffldaVIt_S, if any at I_eaSt 5 days bt_afore the time fixed for the
sub.(2) (a) 10. Such a situation leads to a waste of judicial resources and is sinl'mal’lng. Prior to a hearlng on the motion, any party who was pro
nonsensicalRBC Europe, TD v. Noack,2014 Wi App 33353 Ws. 2d 183844 hibited under $.802.02 (1m)from specifying the amount of
W.2d643 money sought in the demand for judgment shall specify that
. . amountto the court and to the other parties. The judgment sought
802.07 ACgu?te[jclam and cross f'.a'm' (1% .COUN;.EF; 1 ghall be rendered if the pleadings, depositiamsswers to inter
g'-?”\"'d " efendant maly . cc_)ﬁljnterc ar'lmhany (;3 aim whic bt fogatoriesand admissions on file, together with thidaivits, if
heden %n as againsta p a'ml pon which a ju gmer&; may heany, show that there iso genuine issue as to any material fact and
daf in the action. A couhntgrc ﬁ'm may or may not diminish Qhatthe moving party igntitled to a judgment as a matter of law
efeatthe recovery sought by the opposing paycept as pro - o symmary judgment, interlocutory in characteay be rendered

hibited by s.802.02 (1m) the counterclaim may claimelief o, theissue of liability alone although there is a genuine issue as
exceedingn amount or dierent in kind from that sought in the 4 the amount of damages.

pleadingof the opposing party (3) SUPPORTINGPAPERS. Supporting and opposirgffidavits

(2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.  shallbe made on personal knowledge and shafbset such evi
A claim which either matured or was acquired pleader after dentiaryfacts as would be admissible in evidence. Copies of all
serving the pleading mayith the permission of the court, be pre papersor parts thereof referred to in affiddvit shall beattached
sentedas a counterclaim by supplemental pleading. theretoand served therewith, if not already of recofdhe court

(3) CrosscLam. A pleading may state as a cross clainy May permit didavits to be supplemented or opposed by deposi
claim by one party against a coparty if the cross claim is basedtisis, answers to interrogatories, further afidavits. When a
the same transaction, occurrence, or series of transactiongmgitionfor summary judgment is made asupported as provided
occurrencess is the claim in the original action or as is a countdR this section, an adverse party may rest upon the mere allega
claim therein,or if the cross claim relates to any property that #onsor denials of the pleadings but the adverse [sargsponse,
involved in the original action. Except as prohibiteds.802.02 by affidavits or as otherwise provided in this section, must set
(1m), the cross claim may include a claim that the party agaifgtth specific facts showing that there is a genuine issue for trial.
whomit is asserted is or may be liable to the crdasnant for all  If the adverse party does not so respond, summary judgment, if
or part of a claim asserted in the action againsttbgsclaimant. appropriateshall be entered against such party

(4) JOINDER OF ADDITIONAL PARTIES. Persons other than those (4) WHENAFFIDAVITS UNAVAILABLE.  Should it appear from the
madeparties to theriginal action may be made parties to a courffidavits of a party opposing the motion that ety cannot for
terclaimor cross claim in accordance with 883.03to 803.05  reasonsstated present by fafavit facts essential to justify the

(5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders Party’sopposition, the court may refuse the motion for judgment

separate trials as provided ir885.05 (2)judgment on a counter OF May order a continuance permit afidavits to be obtained or

claim or cross claim may be rendered in accordance wb6s01 depositions to be taken or discovery to be had or may make such

(2) when the court has jurisdiction so to do, even if the claims @herorder as is just.

the opposing party have been dismissed or otherwise disposed of(5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat
History: Sup. Ct. Orde67 Wis. 2d 585, 628 (1975)975 c. 218Sup. Ct. Order  isfaction of the court at any time that any of théidzvits pre-

104Wis. 2d xi; 1987 a. 2562007 a. 97 sentedpursuant to this section is presented in bad faith or solely

Section806.02 (2) provides that the plaifitihay move for default judgment ;
accordingto the demand of the complaint. This section gives no indication that tmr the purpose of delaghe courtshall forthwith order the party

appellations “plainti” and “defendant” may be reversed for purposka counter employingthem to _payo the_ _other party the_ amount of the reason
claim. Pollack v Calimag,157 Ws. 2d 222458 N.W2d 591(Ct. App. 1990). ableexpenses which the filing of thefidhvits caused the other

A defendant may not join opposing counsel in counterclaims, but claims mayarty to incug including reasonable attorney fees.

i i he principal action i leted. B . )
g‘f,i‘?gﬁ‘ff%?_tzﬁ’3223932“5,3;,;,93'?5?8? :gg?%;chmp eted. Badger Cab Co. vV gy 3,naMeNT FOROPPONENT. If it shall appear to the court that

This section does not contain mandatory counterclaim language but, res juditB@ Party agqinst whom a motiqn for summary jUdgment is
barsclaims arising from a single transaction that was the subject of a prior action @sserteds entitled to a summary judgment, the summary §udg
could have been raised by a counterclaim in the prior aittbe action would nullify m,
theinitial judgment or impair rights established in the initial action. ABCG Entermentmay be awarded to such party even thothp has not
prisesv. First Bank Southeast84 Ws. 2d 465515 N.W2d 904(1994). movedtherefor

Whencollateral estoppel compels raising a counterclaim in an equitable action, (/) TELEPHONE HEARINGS. Oral agument permitted on
thatcompulsion does not resiritthe waiver of the right to a jury trial. Norwest Bankmotionsunder this section may be heasiprescribed in 807.13
v. Plourde 185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). (l)
In an automobile injury action by an injured party naming the driver aftther "
carand the injured party'own insurance company as defendants, the court was notiistory: Sup. Ct. Orde67 Ws. 2d 585, 630 (1975),975 c. 218Sup. Ct. Order
competento proceedn a default judgment motion by the insurer against the oth82 Ws. 2d ix; SupCt. Order 141 Ws. 2d xix; 1987 a. 256Sup. Ct. Order168 Ws.
defendantvhen the insurehad filed an answebut no cross claim against the other2d xxii; 1993 a. 4901997 a. 2542005 a. 2532007 a. 97
defendant. A default judgment entered in favor of the insurer was vatitle v. Judicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at
Horn, 2002 WI App 215257 Ws. 2d. 529652 N.W2d 418 01-3372 anytime within 8 months after the summons and complaint are filed or the time estab
Cross—claimsre generally permissive Wisconsin. Visconsin Public Service lishedin a scheduling order under s. 802.10 to move for a summary judgiftest.
Corp.Vv. Arby Construction2011 WI App 65 333 Wis. 2d 184798 N.w2d 715  8-monthtime period has been created as the old procedure requiring a party to move
10-0878 for summary judgment not later than the time provided under s. 802.10 can no longer
Whena defendant obtains judgment on a counterclaim, the judgment extinguisAply in most cases as the use of sadtheduling order is now completely discre
the defendant right torecover on other counterclaims arising from the same transdtpnarywith the trial judge.The 8-month time period is subject to egéanent under
tion. Bankruptcy Estate of Lake Geneva Sugar Shack,.I@eneral Star Indemnjty s.801.15 (2) (a). [Re Orderfettive July 1, 1978]

32F Supp. 2d 10591999). Judicial Council Note, 1988:Sub. (7) [created] allows oralgaments permitted
Landingin theA.B.C.G. Soup: The Compulsory Counterclaimap. Bach. W6.  onmotions for summary judgment to be heard by telephone conference. [Re Order
Law. March 2006. effective Jan. 1, 1988]

Judicial Council Note, 1992:The prior sub. (2), allowing service ofidavits
. opposingsummary judgment up to the date of hearinigrdéd such minimal notice
802.08 Summary judgmer)t_. (1) AvaiLABiLITY. A party _ to the courtand moving party that a plethora of local court rules resulted. Community
may, within 8 months of the filing of a summons and complainiewspapersinc. v. WestAllis, 158 Ws. 2d 28461 N.W2d 785(Ct. App. 1990).

e : : : Requiringsuch afidavits tobe served at least 5 days before the hearing is intended
or within the timeset in a SChedu“ng order unde882.1Q move to preclude such local rules and promotéformity of practice. Courts may require

for summary judgment on any claim, counterclaim, cross clai@lierfiling by scheduling orders, howevéRe Order d&ctive July 1, 1992]
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When the plaintifhad signedh release, and when another illness subsequently The plaintiff is normally entitled to an evidentiary hearing when a defendant chal
developedwhether the plaintifconsciously intended to disregard the possibitist ~ lengespersonal jurisdiction, even if the plaifiifoes not demonstrate that an eviden
aknown condition could become aggravated was a question of fact not to be detary hearing is necessaryrhe burden of going forward with the evidence, as well
minedon summary judgment. Krezinskikay 77 Ws. 2d 569 253 N.W2d 522  asthe burden of persuasion, on the issue of jurisdiction is on the filattitvever
(1977). thereis no rule that thelaintiff’s burden to prove prima facie the facts supporting

Summaryjudgment procedure is not authorized in proceedmgisidicial review  jurisdictionmust be met by fiflavit or in any manner prior to the evidentiary hearing.
underch. 227. WisconsinEnvironmental Decade Public Service Commission®  KavanaughRestaurant Supplync. v M.C.M. Stainless Fabricating, In2006 WI
Wis. 2d 161 255 N.Ww2d 917(1977). App 236 297 Ws. 2d 5327_24 N.W2d 893 06-0043 ] )

Whenan insurance policy unambiguousiycluded coverage relating to waran  Sub. (2) was amended in 1992 to preclude local rulescgpbvide a statewide
ties,afactual question whether implied warranties were made was immaterial and"@i@edyand uniformity of practice. A conflicting local rule was precluded by the uni
trial court abused its discretion in denyithg insureis summary judgment motion. form rule contained in sub. (2nd the circuit court improperly applied the law when
Jonesv. Sears Roebuck & C80 Ws. 2d 321259 N.w2d 70(1977). it relied exclusively upon the local rule in refusing to consider a patymissions.

Useof the mandatory language in sub. (2) that “udgment shall be rendered” meBa¥id Christensen ilicking & Excavating, Inc..\Mehdian 2006 W1 App 254297
that trial courts do not have wide latitude in decidingymanyjudgment motions and VIS 2d 765 726 N.Ww2d 689 05-2546 L . .
thatappeals of decisions to grant or deny summary judgment be given exacting scriy/hena trial court enters a scheduling ordemay in its discretion, deviate from
tiny. Wright v. Hasley86 Wis. 2d 572273 N.W2d 319(1979). therequirements of sub. (2) for cause shown and upon just terms. There was no exer

Whena stipulation to the facts of a case did not satisfydiraal requirements of ciseof discretion when atandard attachment to a scheduling order recited local court

; ; rulesat odds with the 5-day rule of sub. (2)itMfegard to scheduling ordetsal
285370N7:8\?écsju7n;g}ellrgggfgment was impropaiiharms vWilharms,93 Wis. 2d671, courtsthat deviate from the statutory time requirements for responding to a motion

: PR . or summary judgment should explain on the record whydeeiation is necessary
. Theexistence of a new or ddult issue of law does not make summary Jljdgmengndapproprialte. Hunter AES Consultants, Lt®007WI App 42 300 Ws. 2d 213
inappropriate.Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d 500 730N.W.2d 184 06-0872 !
(1980). . . - ) . The circuit court erred when gua sponte granted summary judgment when it
A conviction for injury by conduct regardless of life diot establish that the injury tajled to give the notice required by sub. (2). Larrarris,2008 WI 81 311 Wis.
wasintentional or expected and did not entitle the insurer to summary judgment@3o6 752 N.\W2d 279 05-2935
apolicy exclusion issue. Postonl.S. Fidelity & Guarantee Ca07 Ws. 2d 215 Schedulingordersmay trump sub. (2). By contrast, local court rules may not trump
320N.w.2d _Q(Ct- App. 1982). . thedeadlines in sub. (2). A scheduling order that attempts to apply a void rule in con
Summaryjudgmentcan be based upon a pastfailure to respond to a request for flict with sub. (2) by attaching it to the order is invalid. In the absence of some specific
admissionseven if the admissions would be dispositive of the entire case. Bankd¥pute,there is no need for the court to explain scheduling decisions on the record.
Two Rivers v Zimmer 112 Ws. 2d 624334 N.W2d 230(1983). Hefty v. Strickhouser2008 WI 96 312 Wis. 2d 530752 N.W2d 820 06-1094
An appellate court reviews the trial cosrtfecision by applying the sarsiandards Findingsof fact are determinations laycourt from the evidence of a case concern
andmethods as did the trial court. Green Spring Farriensten,136 Wis. 2d 304  ing the facts asserted by one party and denied by an&bermary judgment is only
401N.W.2d 816(1987). grantedwhen there is no genuine issue as to any material fact, where facts are not
Whenthe only issue before the court requires expert testimony for resolution, teingasserted by one party and denied by the otfiberefore, formal findings of
trial court on summary judgment may determine whether the partydues a prima  factare not part of the summary judgment calculus. Camadhimble Irrevocable
facie showing that it can, in fact, produce favorable testim@gan Medical Center Trust,2008 WI App 12, 313 Ws. 2d 272756 N.w2d 596 07-1472
v. Frye,149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989). ‘Section802.06 (2) (b) serves as an exception testiremary judgment procedure
CHIPSproceedings are controlled by the Code of Civil Procedure unless ch.28! outin s. 802.08. Section 802.06 (2) (b) allows the circuit court to convert a defen
requiresa different procedure, and summary judgment is available. Interespof Fdant'smotion to dismiss for failure to state a claito a summary judgment motion
162 Wis. 2d 607470 N.W2d 1(Ct. App. 1991). wlherc}theggiefendavtthabs ?ot filed ant answeeen though s. 802:03 reqmtres tthat ﬁ}-ﬁl'
; M pleadingshe complete before a court can review a summary judgment motion. Alli
Summaryjudgment does not apply to cases brought under the criminal State. anceLaundry Systems LLC.\Stroh Die Casting Go., In2008 Wi App 180315
v. Hyndman, 170 Wis. 2d 198488 N.W2d 111 (Ct. App. 1992). Wis. 2d 143764 N.W2d 167 072857
Involuntary commitment may nobe ordered on summary judgment. Matter of IS. 3 ' !
Mental Condition of Shirley J.C172 Wis. 2d 371493 N.W2d 382(Ct. App. 1992).
In a trial to thecourt, the court may not base its decision didafits suomitted 802.09 Amended and supplemental pleadings.

in support of a summary judgment. Prodeoéd in support of summary judgment g i
is for determining if an issue @dct exists. When one does, summary judgment proétl) AMENDMENTS. A party mayamen.d t.he party pleadlng once
gives way to trial proof. Berna-Mork Jones173 Ws. 2d 733496 NW2d 637(Ct.  asa matter of course at any time within 6 months after the sum

App. 1992). monsand complaint are filed or within the time set in a scheduling

A partys afidavit that contradicted that same pastgarlier deposition raised an grderunder s802.10 Otherwise goarty may amend the pleading
i f f Ki j i iateoldk v. Wil 174 Ws. : .
24533 4""9‘%ﬁ?&vz'ggfgj?g“;a,&{,;,“,dfg";g;‘,t nappropriateolski v. Wilson, 174 Ws. 1 by leave of court or by written consent of the adverse party;

A 4-step methodology for determining and reviewing a summary judgmeﬂﬂd|eave shall be freely given at any stage ofattéon when jus
motionis stated. The use of trial material to sustain a grant or denial of summary judge so requires. A part;ha” plead in response to an amended
mentis inconsistent with this methodolagyniversal Die & Stampings Justus, ; A : f
174Wis. 2d 556497 N.W2d 797(Ct. App. 1993). pleadingwithin 20 days after service of the amended pleading

Whenexpert testimony is required to establish a pacigim, evidentiary material _Un|e55§ a) the court_other\lee orders; or b) no responsive pleading
from an expert is necessary in response to a summary judgment motion. \olség required or permitted under&02.01 (1) If a defendant in the

Heritage Mut. Ins. Cal82 Wis. 2d 457513 N.W2d 690(Ct. App. 1994). actionis an insurance compayiiany cause of action raised in the
The court of appeals has authority to grant a summary judgment on appeal of &

motionthat was denied by the trial court.” Interest of Courtne\BBWis. 2d 592  Original pleading, cross—claim, or counterclainfdanded in tort,
516 N.W2d 422(1994). or if the party pleading in response is the state orficeqfagent,
Trial courts have the authority to convert a motion to dismiss to a motion fer sugimployee,or agency of the state, the 20—-day time period under
maryjudgment when matters outside fileadings are considered. Schoppé&eh thi b ti P dto 45 d
ring, 210 Ws. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782 IS subsection Is Increased 1o ays.
If a litigant who is not the subject of a motion for summary judgment has reason (2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If issues not
to dispute facts supporting the motion, the litigant has a duty to appear and object t . . . .
themotion. If summarjudgment is granted, the facts underlying the judgment a?é%ecjby the pleadings are tried by express or |mp|_|ed coregent
binding on all parties tahe suit as a matter of issue preclusion. Precision Erectiije parties, they shall be treated in all respects as if they had been

v M& Marshal & lisley Bank,224 Ws. 2d 285592N.W.2d 5(Ct. App. 1998). - rajsedin the pleadings. Such amendment of the pleadings as may

The federal “sham diflavit rule” is adopted. An &iflavit that directly contradicts D€ necessary to cause them to Confor.rmmeVidence and to raisle
prior deposition testimony generally does not create a genuine issue of fact for tigseissues may be made upon motion of any party at any time,

T a S Ao el explainedike vCarson2000 WI 74236 evenafter judgment; but failure to so amend does riecathe
Generallyreview of a summary judgmentds novo, but when a summary judg resultof the trial of these issues. If evidence is objected to at the

mentis based on an equitable right, legal issues are revidsvemio while equitable  trial on the ground that it is not within the issues madehly

relief, which is discretionary with the trial courtjll be overturned only if there is . .

anabsence®f the exercise of discretion. PietrowskDwfrane 2001 WI App 175 pleadlngsxhe court may allow the pleadlngs to be _amended and

247 Ws. 2d 232634 N.W2d 109 00-2143 shalldo so freely when the presentation of the merits ottien

Summaryjudgment procedure is inconsistent with, and unworkable in, ch. 345 f@k;i iecti i i
feiture proceedings. State v Schneck2002 WI App 239257 Ws. 2d 704 652 Will be subserved thereby and the ObJeCtmg party fails to SatISfy

N.W.2d 434 02-0513 the court that the admission of such evidence would prejudice
Summaryjudgment is inapplicable in ch. 343 hearings. StaBawatka2002 WI  suchparty in maintaining the action or defense upon the merits.
APp 288 258 Wis. 2d 342654 N.W2d 875 02-0770 The court may grant a continuance to enable the objeptinty

In the absence of an answer to a cross claim and in the absence of argsptiver .
sive pleadings, a court may deem facts alleged in the cross claim and submissiéngneet such evidence.
filed in connection with a summary judgment motion admitted for purposes ef sum i i
maryjudgmen. Daughtry WIPC Systems, In004 WI App 70272 Ws. 24 260 ®) RE'—AT'O'\l‘ BACK OF AMENDMEhNTS' If the claim asserted in
679N.W.2d 808 02-2424 theamended pleading arose afithe transaction, occurrence, or

At summanyudgment, an &flavit setting forth an expestopinion is evidence of eventset forth or attempted to be set forth in the original pleading,

afactual dispute as long as the opinion is expressed on a matter that is appropria oH ;
expertopinion and the &ant is aguably an expert. Mettler Nellis,2005 WI App ﬁ]@hmendment relates back to the date of the ﬂ“ng O‘Dtm']al

73,280 Ws. 2d 753695 N.W2d 861 04-1216 pleading. An amendment changing the paggainst whom a
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claimis asserted relates back if the foregoing provision is satisfiedn amended complaint that makes no refer¢aa® incorporates any of the origi

e . . ; ;- nal complaint supersedes the original complaint when the amended complaint is filed
and, within thqaerlodprowded by law for commencing the aCt'O’fn court. When such a complaint was filed prior to the time for answering the original

againstsuch partythe party to bérought in by amendment haScompIainthad run, it was improper to enter a default judgment on the original com
receivedsuch notice of the institution of the action that he or sipint. Holman v Family Health Plan227 Ws. 2d 478596 N.W2d 358(1999),

. - . . . . 1490
will not be preJUdlced In maintaining a defense on the merits, acﬁgub@) requires receipf notice of the institution of the action within the statute

knew or should have known that, ket a mistake concerning the of limitation period. Grothe.walley Coatings, Inc2000 WI App 240239 Wis. 2d
identity of the proper parfythe action would have been brought#06 620 N.w2d 463 00-0524 o

instsuch rt “Changingthe party” under sul§3) can mean: 1) substitution of a new defendant
againsisuch party for the present defendant; 2) addition of a defendant; 3) changing the stated capacity

(4) SUPPLEMENTAL PLEADINGS. Upon motion of a party the of the defendant; or 4) changing a misdescription or misnaming of the defendant. T
: f adda party there must have existed a mistake concerning the idefrtiy proper
courtmay upon such _terms E.IS are jystrmit th? party to serve partybeing added when the original pleadinas filed. Identity includes an individu
asupplemental pleading setting forth transactions or occurreng®&same and physical characteristics that distinguish that person from a@uher
or events which havéappened since the date of the pleadirfgsionabout a persos'role in a negligent act is not a question of identity and an

. amendmento include that person does not relate back. Estate of Heg&gau
soughtto be supplemented. Permission nimgy granted even chaine 2001 WI App 300249 Ws. 2d 142638 N.W2d 355002144

thoughthe original pleading is defective in its statement of a claimapsenta showing of prejudice, the trial court did not erroneoesiyrcise its dis
for relief or defense. If the court deemsadvisable that the cretionbysua sponte amending the pleadings to apply #hedence before it. Schultz

: f Trascher2002 WI App 4249 Ws. 2d 722640 N.W2d 13Q 00-3182
adve_rsgpartypl_ead tothe supplemental pleadlng, it shall so ordérThe second sentence of sub. (3) refers only to a party against whom a claim is
spemfymgthe time therefor asserteand is not applicable in deciding under what circumstances a court may prop

; erly allow an amendment addingkintiff to relate back. Gross Woodmans Food
(5) TELEPHONE HEARINGS. ~Oral agument permitted on oy o 5002 wi App 295259 Ws. 2d 181655 N-W2d 718 01-1746
motionsunder this section may be heaslprescribed in 807.13 “At anystage of the action” in sub. (1) is broad enough to include one week after

(1)_ amotion for summary judgment is granted. For a motion to amend a complaint filed

History: Sup. Ct. Orde67 Ws. 2d 585, 632 (19751975 ¢. 218Sup. Ct. Order aftera motion for summary judgment has been graritedparty seeking to amend

; . ; . : mustpresent a reason for granting the motion thaficient to overcome the value
?évgﬁososzg '24(112978)’ Sup. Ct. Order41 Ws. 2d xiii (1987);1997 a. 1872001 a. of the finality ofjudgment. Why the party has not acted soatherlength of time

o " e sincethe filing of the original complaint, the number and nature of prior amendments,
Judicial Council Committee’s Note, 1977Sub. (1) has been amended to aIIowa

g h o ndthe nature of the proposed amendment are all relevant considerations, as is the
aparty to amend pleadings once as a matter of course at any time within 6 mont ton the defendant. Mach Allison, 2003 W1 App 1L, 259 Ws. 2d 686 656
thetime the summons armbmplaint are filed or within a time established in a sche: : : ' ’ ’

) h . " \W.2d 766 02-0928
uling order lé”der st ?Oz.tlr?.tThe 6{"?0”::1 tlmg ?er'Od h%s t;eeglestabhme If the original pleading was filed within the statute of limitations and the conditions
viousprocedure stating that a party s alfowed to amend pleadings OneeaieR ¢ g, (3) are met, the fact that a statute of limitations has expired between the filing
of course at any time prior to the entryao$cheduling order is no longer applicable s "<\ imons and complaint and the motion to amend is not a reason to deny the

in most cases. The use of a scheduling order is now discretionary under s. 80 ion. Town of Campbell vCity of La Crosse2003 W1 App 247268 Ws. 20253
Sub.(1) also clarifies that leave of the court may be given at any stage of the acign N w.2d 696 02-2541

for amendment of pleadings when justice requires. Despitebeing named in the original action, because a defendant was never served
Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02iflljhe original action, that defendant could not have been a party to the original action.
Seenote following s. 802.02 (1). [Re Ordefesdtive July 1, 1978] By including the defendant in the amended complaint, the pfaimtifded anew

Judicial Council Note, 1988:Sub. (5) [created)] allows oralguments permitted party,which runs afoul of the relation back provisions of sub. (3). When the statute
on motions under this section to be heardeigphone conference. [Re Ordeieef  of limitations on the claim expired prior to filing the amended claim, the claim was

tive Jan. 1, 1988] time barred. Bartels v Rural Mutual Insurance, Ca2004 WI App 166275 Ws. 2d
Amendmentshould not be allowed 8 years after an accident and 5lyeposd 730, 687 N.W2d 84 03-3393 o ] A

the running of the statute of limitations. DrehmeRadandt75 Ws. 2d 223249 Thecircuit court erroneously exercised discretion by granting an after-verdict

N.W.2d 274(1977). motionto amend the pleadings to include the pldirgihew claim. There was no

expresr implied consent by the defendants tatey issues raised by the claim, and

; ; ; ; ircuit courtdid not properly apply the necessary balancing test when it allowed
the 2ndday of trial to plead quantum meruit as an alternative to substantial-perf e circul h
manceof thecontract. fi-State Home Improvement Ca.Mansavage77 Ws. 2d eamendment of the pleadings. HesBernandez2005 W1 19278 Ws. 2d 283

648 253 N.W2d 474(1977). 692N.W.2d 655 03-0327

Undersub. (2), a complaint will be treated as amended, even though no amend TYi’ avoid permitting prisoners to easily avoid the judicial screening requirement
has been reque’sted, when proof has been subriedaccepted. Goldman v Hitlis centrato the purpose s. 802.05 (3), 2003 stats., prisoners may not amend their

initial pleadings as a matter of course under s. 802.09\(byisonets amendment
Bloom, 90 Wis. 2d 466280 N.w2d 170(1979). ] ) of an initial pleading is subject to the judicial screening requirementasf2.05 (3),

Sub. (3) is identical to FRCP 15 (c). “Changing the paiitytludes adding a 2003stats., and a court must review the prop@sednded pleading under that sub
defendantvhen the requirements of sub. (3) are met. Stddae 1973 Cadilla@5  sectionbefore granting the prisoner leave to amend. Lindéltscher2005 W1 App
Wis. 2d 641 291 N.W2d 626(Ct. App. 1980). 39, 280 Wis. 2d 159694 N.W2d 396 03-2477

In a products liability action, a new cause of action for punitive damages broughWhenthe plaintif timely named a defendant, who had been a predecessor-compa
afterthe statute of limitations expiredlated back to the date of filing the original ny’s employee, and an unknown defendant in a complaint, she did not gstetes
pleading. Wussow v CommerciaMechanisms, In@7 Wis. 2d 136293 N.W2d 897  sorcompanywho had never employed the nandedendant, adequate notice that it
(1980). would have to investigate and defend against her claims. Fiartieory that their

Whenanaction against an unnamed defendant under s. 807.12 was filed on thevigst sufiicient constructive notice to the successor company to meet the notice
day of the limitation period and amended process naming the defendant was sefgggirementsf sub. (3) failed. Dakin. Marciniak,2005 WI App 67280 Ws. 2d
within 60 days after filing, thaction was not barred. Relation back requirements ¢f91 695 N.w2d 867 04-0754 i )
sub.(3) wereinapplicable. Lak vRichardson—-Merrell, IncLOO Ws. 2d 641302 Filing a new action is not an alternate way to amend a complaint. A lawsuit may
N.W.2d 483(1981). bedismissed solely because there is already another action pbetirgen the same

While the circuit court was correct in holding that it had the power to amesmta  Partiesfor the same cause under s. 802.06 (2) (&) 10. A party may not circumvent a
plaint on its own motion after the presentation of evidence, the court erred in fi§ind it doesnot like in one case by filing a new action unless the second action is
grantingthe parties the opportunity to present additional evidence on the compldee®n claims that could not have been brought in the first acom. Risk Ser
asamended. State Peterson04 Ws. 2d 616312 N.W2d 784(1981). vices, Inc. v Liebenstein 2006 W1 App 4 289 Ws. 2d 127 710 N.w2d 175

. . R . S 04-2163 See also Barricade Flasher Service, Indfind Lake Auto Parts, In@011
An amended pleading adding a separate claim byexetit plaintif related back WI App 162 338 Wis. 2d 144807 N.W2d 697 11-0064

to the date of filing the original complaint. Korkow(eneral Casualty Co. ofigy In sub. (2), “tried” requires a trial. Arbitration is not a trial and an amendment to

consm:117 Wis. 2d 187344 N.w2d 105_3(1984)' . _conformto evidence produced in arbitration is not allow&dhom v OneBeacon
Implied consent under sub. (2) requires that the parties understood that evidgRggranceCompany2007WI App 123 300 Ws. 2d 607731 N.W2d 65706-1617
wasaimed aunpleaded issues. Even after a finding of no implied consent an “inter p|aintiff's amendedlaim did not relate back under sub. (3) when the pléipié
estsof justice”determination, which is essentially a determination of prejudice, musénger'soriginal claim was against the insurer of the drivithe vehicle for cover
bemade. ZobelWenendaell27 Ws. 2d 382379 N.w2d 887(Ct. App. 1985).  ageunder an underinsured motorist provision for the negligence of a 3rdepiagy
Whetheran amendment “relates back” to the original complaint date dependsamdthe amended claim was against the same insurer under the same policy for the
whetherthe opposing party had notice of the claim from the original complaint. Aregligenceof the insureis insured. Thom. OneBeacon Insurance Compa2§07
insurerwho insures more than one party involved in an accident does not, as a matteApp 123 300 Wis. 2d 607731 N.W2d 657 06-1617
of law, have notice of separate claims undefedént policies from aomplaint Oncethe circuit court issued an order dismissing a complaint in its entirety and the
againstone of itsinsureds, but it may have notice of a claim against more than opkintiff appealed that final ordethe circuit court no longer had jurisdiction over the
insuredif they are covered by the same pali@iggart v Barstad,182 Ws. 2d 421  case. The courtof appeals decision to reverse and remand would have restored the
513N.W.2d 681(Ct. App. 1994). circuit court’s jurisdiction if the decision had not been appealed, but when the -defend
A plaintiff’s response to a motion for a more definite answermatter how ant petitioned the supreme court and was granted retiewourt of appeals also lost
termed cannotextinguish the right to amend within 6 months as a matter of courgarisdiction. When the supreme court reversed the court of appéiatsiag the cir
Kox v. Center for Oral & Maxillofacial Sgery, S.C.218 Ws. 2d 93579 N.W2d285  cuit court’s dismissal, neither the circuit court nor the court of appeals had authority
(Ct. App. 1998)97-3045 to grant leave to amend the complawithout a clear directive from the supreme

Thetrial court abused its discretion in prohibiting amendment of the pleaolings
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court. Tietsworth v Harley—-Davidson, In2007 WI 97303 Ws. 2d94, 735 N.w2d (k) Any other matters appropriatettee circumstances of the
418 04-2655 f :

In the absence of@mand order in the mandate line or some other clear directi%ﬁse’InCIIJClIng the matters under sub) (a)to (h).
from the appellate court ultimately deciding the appeal, a trial court vildgment (5) PrRETRIAL CONFERENCE. At a pretrial conference, the court

or final order has beenfafmed by the appellate court on the merits has no authori ; i i ;
to reopen the case for an amended complaiigtswWorth v Harley—Davidson, Inc. %ay consider any matter that facilitates the just, speedynend

2007 WI 97 303 Wis. 2d 94 735 N.W2d 418 042655 pensivedisposition of the action, including the matters under pars.

Tﬁ a(rjnend atpleadirtlg V\fthin 6 mt%mﬁswheg tge ?rig(ijnal summ?hns antti‘ comglﬁ_int a)to(h) and sub(3) (a)to (k). At a pretrial conference, the court
arefiled, a party must only serve the amended pleading upon the parties within ; ; ; ;
time frame. The amended pleading must then be filed within a reasonable time ycpns_lder and take appropriate action with respect to all of the
service. Schuett vHanson2007 WI App 226305 Ws. 2d 729741 N.Ww2d 292 ollowing:
06-3014 1 i i 1 i
Despitethe fact that additional plaintif added by an amended complaint were (@) The fo'_’m_UIat_lon and.5|mpllf|cat!on of the issues.
makingthe same legal claims against the defendant, that digiveothe defendant ~ (b) The elimination of frivolous claims or defenses.
sufficient notice as to the specific factual occurrences reisipecto the additional oo s o .
victims or any notice that these victims would even be maiotgim for their inju (c) The .pOSSIl.i)Ihty of obtaining party admissions or stipula
ries. As such, the amended complaint addingptiaéntiffs did not relate back to the tions that will avoid unnecessary proof.
original complaint. Barnes.WWISCO Hotel Group2009 WI App 72318 Wis. 2d . . T .
537 767 N.W2d 352 081884 ~ (d) Any pretrial rulings on the admissibility of evidence,
Relationback of an amendment to add a party depends on what the party tdmeluding limitations on the use of expert testimony unsler
addedknew or should have known, not on the plaitgiknowledge or timeliness in 997.02
seekingto amend the pleading. A prospective defendant who legitimately believe . e . . . .
thatthe limitations period had passed without any attetmsue him or herhasa  (€) The identification of witnesses, exhibits atahgible
stronginterest in repose. But repose would be a windfall for a prospective defendgdetmonstrativeevidence.
who understood, or who should have understood, that he or she escaped suit durin - . .
the limitations period only because the plaihtifisunderstood a crucial fact about ?f) The need and schedule for filing and exchanging pretrial
his or her identity Tews v NHI, LLC, 2010 WI 137330 Ws. 2d 389793 N.W2d  priefs.
860, 09-0828 .
Whenthe plaintif's original complaint asserted claims against a roller rinkbusi  (9) The dates for further conferences and for trial.
nessbut did not assert any claims against the building owtherbuilding owner i it i i
shouldnot have expected to be added as a defendant pursuant to sub. (3) because(lli]) The dISpOSItIOI’] of pendlng motions.
hadno role in owning, operating, or managing the rink business. For this same rea (6) AUTHORITY OF PARTICIPANTS. An attorney for each party
son,the plaintif did not make a “mistake” with respect to the addition of the buildin articipatingin any pretrial conference shall have the authority to

owneras the plaintifknew that the business operator was a separate entity from h . [ .
building ownerfor nearly a year before the statute of limitations expired. As suc ﬁterS“pUlat'ons and to make admissions regarding all matters

the plaintiff's claim against the building owner did not relate back to the original corthatthe participants may reasonably anticipate may be discussed.

plaint. Wiley v. M.M.N. Laufer Family Limited Partnershi@p11 WI App 158 338 i i

Wis. 3 178807 N.W3d 236 10-2780 The court may require that a party or fiaty’s representative be
presenbr reasonably available by telephone to consider possible

802.10 Calendar practice. (1) APPLICATION. This section settlemenbf the disputg. . )
appliesto all actions and special proceedings except apfadas (7) SancTions. Violations of a scheduling or pretrial ordee
to circuit court; actions seeking the remedy available by certioraiibjectto ss.802.05 804.12 805.03 and895.044

ihiti . ; istory: Sup. Ct. Orde67 Wis. 2d 585, 634 (1975)975 c. 218Sup. Ct. Order
habeasorpus, mandamus, prohibition, and quo warranto, ac'tlo&ﬁ‘Ms_ 5 ix (1978)1979 c. 325.92 (4) 1979 c. 89177, 1981 c. 2891985 a. 29
in which all defendants are in default; provisional remedied; s 3202 (23) Sup. Ct. OrderL41 Ws. 2d xiii (1987);1993 a. 486Sup. Ct. Order No.

actions under s€9.90and s66.0114and chs48, 54, 102 108~ 95-04 191 Ws. 2d xxi (1995):1999 a. 15(.672 2001a. 30s.108 2005 a. 387

H Sup. Ct. Order Nd9-01, 2010 WI 67, filed 7-6-10, £f1-1-11; 2011 a. 2

227,348,767, 778, 799and812 and proceedings under cB51 Judicial Council Note, 2010: Sub. (3) has been amendeetzourage courts to
to 882 bemore active in managirglectronic discoveryPursuant to V8. Stat. § 805.06, the

(3) SCHEDULING AND PLANNING. Except in categories of courtalso may appoint a referee to report on complex or expensive discovery issues,

: : : . . including those involving electronically stored inf tion. [R e Jan.
ac_tlonsand SpeCIal proceedlngs exem er sub(l), the (_:”" Tcz%cillr]\g ose involving electronically stored information. [Re Ordecefe Jan
cuit court may enter a scheduling order on the c®oiin motion Thetrial court properly granted default judgment against a party failing to appear
or on the motion of a partyThe order shall be entered after th@ta scheduling conference, lihe damage amount was not supported by the record.

; ; aertnen. 880 Corpl31 Wis. 2d 492389 N.W2d 59(Ct. App. 1986).
courtconsults with thenttorneys for the parties and any unrepreG Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc

_sentect)arty The scheduling order may address any ofdih@w-  tion a tardy attorney under these sections. Failure to delineate the reasons for the

ing: sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mil-
. . . waukeeCounty 219 Wis. 2d 1 578 N.W2d 633(1998),96-3281
(a) The time to join other parties. The scheduling questionnaire used bydineuit court in this case was §iafent
i H to satisfy sub. (3), 2005 stats. The form was a convenient means to ascertain impor
(b) The tllme to ?mend.the pleadings. tant scheduling information. Although the form consisted of a single sheet, it
(c) The time to file motions. addressedhany of the basic scheduling questions faced by a circuit court attempting
. . to accommodate the potentially complex timing needs of several parties and their
(d) The time to complete discovery counsel. Hefty v Strickhouser2008 Wi 96 312 Wis. 2d 530 752 N.W2d 820

(e) The time, not moréhan 30 days after entry of the order 06-1094

: ol . : : The excusable neglect standard set forth in s. 801.15 (2lpésnot apply to

determinethe mode of trial, including a demand for a jury trial arlEn'intimelymotions to enlge scheduling order deadlines. Rattigs section provides

paymentof fees under 814.61 (4) theapplicable standards and procedwasits apply to such motions. Parkeis-
() The limitation, control and scheduling depositions and gggsg@ﬁitanzts Compensation Fud09 Wi App 42317 Ws. 24460 767 N.W2d

discovery,including the identification and disclosuresexfpert A party cannot unilaterally extend the deadtmebide by a scheduling order sim
witnessesthe limitation of the number of expert witnessesthrd  ply by stating that t reserves the right to do so. 260 North 12th Street, INepart
exchangef the names of expert witnesses. Omge_nlt5057Transportat|on2010 WI App 138329 Ws. 2d 748 792 N.W2d 572

(g) The dates for conferences before trial, for a final pretriaffirmed. 2011 W1 103 338 Ws. 2d 34808 N.W2d 372 09-1557
conferenceand for trial. . . .

(h) The appropriateness and timing of summiaggment 802.12 Alternative dispute resolution. (1) DEFINITIONS.
adjudicationunder s802.08 In this fe.c“‘?”: o . .

() The advisability of ordering the parties to attempt settle. (a) “Binding arbitration” means a dispute resolution process
mentunder s802.12 thatmeets all of the following conditions:

() The need for adopting special proceduresnianaging . 1. Aneutral 3rd person is given thathority to render a deci
potentially difficult or protracted actions that may involve comSionthatis legally binding. _
plex issues, multiple parties, fiifult legal questions or unusual 2. Itis used only with the consent of all of the parties.

proof problems. 3. The parties present evidence and examine witnesses.
(im) The need for discovery of electronically stored inferma 4. A contract or the neutral 3rd person determines the applica
tion. bility of the rules of evidence.
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5. The award is subject to judicial review under788.10and under this paragraph shall not delay the setting of the trial date,
788.11 discovery proceedings, trial or other matters addressed in the

(b) “Direct negotiation” means a dispute resolutfimocess Schedulingorder or conference.
thatinvolves an exchange offefs and countertdrs by the par (b) The parties shall inform thedge of the settlement alterna
ties or a discussion difie strengths and weaknesses or the meritge they selecand the person they select to provide the settlement
of the parties’ positions, without the use of a 3rd person. alternative. If the parties cannot agree on a settlerattetnative,

(c) “Early neutral evaluation” means a dispute resolution préhejudge shall specify the least costly settlement alternative that
cessin which a neutral 3rd person evaluates brief written and ot judge believes is likely to bring the parties together in settle
presentationsearly in the litigation and provides an initial ment,except that unless all of the parties consent, the judge may
appraisabf the merits of the case with suggestions for conductimgt order the parties to attempt settlement through binding arbitra
discoveryand obtaining legal rulings to resolve the case fas eftion, nonbinding arbitrationr summary jury trial or through more
ciently as possible. If all of the parties agree, the neutral 3rd ptranone ofthe following: binding arbitration, early neutral evalu
sonmay assist in settlement negotiations. ation, focus group, mediation, mini-trial, moderated settlement

(d) “Focus group” means a dispute resolution process in whiganferencenonbinding arbitration, summary jury trial.
apanel of citizens selected in a manner agreed upon by all of th€c) If the parties cannot agree on a person to provide the settle
partiesreceives abbreviated presentations ftbmparties, delib mentalternative, the judge may appoint any person who the judge
eratesyenders an advisory opinion about how the dispute sholildlieveshas the ability and skills necessary to bring the parties
beresolved and discusses the opinion with the parties. togetherin settlement.

(e) “Mediation” means a dispute resolution process in which (d) If the parties cannot agree regarding the payment of-a pro
aneutral 3rd person, who has no power to impose a decisitin ifvider of a settlement alternative, the juddmll direct that the par
of the parties do not agree to settle the case, helps the peaties ties pay the reasonable fees and expenses of the provider of the
anagreement by focusing dhe key issues in a case, exchangingettlementlternative. The judgeay order the parties to pay into
informationbetween the parties and exploring options for settlanescrow account an amount estimated to Heciift to pay the
ment. reasonabldees and expenses of the provider of the settlement
(f “Mini-trial” means a dispute resolution process that-cor@lternative.
sistsof presentations by the parties to a pariglersons selected  (3) AcTIONS AFFECTING THE FAMILY. In actions dgcting the
andauthorized by all of the parties to negotiate a settlemeheof family under ch767, all of the following apply:
disputethat, after the presentations, considers the legal and factuafa) Al settlement alternatives are available except focus
issuesand attempts to negotiate a settlement. Mini-trials M@y, mini-trial and summary jury trial.

includea neutral advisor with relevant expertise to facilitate the (b) If a guardian ad litem has been appointed, he or she shall

processyho may express opinions on the issues. be a party to any settlement alternative regarding cusfutyst

(9) “Moderated settlement conference” means a dispute regqy piacement, visitation rights, support or other interesthef
lution process in which settlement conferences are conducte

oneor more neutral 3rgersons who receive brief presentations

o 4 o (c) If the parties agree to binding arbitration, the court shall,
%y;;reeﬁﬁglrezr:m;rg\i;g;agg:fi‘gensiﬁti?én gfnﬁlgggﬁgggﬂns and Whgubjectto $s.788.10and788.11 confirm the arbitratos award

(h) “Nonbinding arbitration'means a dispute resolution pro and incorporatethe award into the judgment or postjudgment

: : e . odificationorder with respect to all of the following:
hich I h h S
cessin which a neutral 3rd person is given the authority to render 1. Property division under 867,61

a nonbinding decision as a basis for subsequegotiation |

betweerthe parties after the parties present evidence and examine2- Maintenance under $67.56

witnesseaunder the rules of evidence agreed to by the parties or 3. Attorney fees under $67.241

determinecby the neutral 3rd person. 4. Postjudgment orders modifying maintenance under s.
(i) “Settlement alternative” meaasy of the following: bind 767.59

ing arbitration, direct negotiation, eameutral evaluation, focus  (d) The parties, including any guardian ad litem for their child,

group, mediation, mini-trial, moderated settlement conferencgay agree to resolve any of the followiigsues through binding

nonbindingarbitration, summary jury trial. arbitration:
() “Summary jury trial” means a dispute resolution process 1. Custody and physical placement und&6g.41, 767.805
thatmeets all of the following conditions: (4), 767.863 (3)or 767.89 (3)

1. Attorneys make abbreviated presentations to a small jury 2 \jsitation rights under §67.43

selected from the regular jury list. o 3. Child support under §67.511 767.805 (4)767.863 (3)
2. A judge presides over the summary jury trial and eetes, 767.89 @)

minesthe appllfsablllty of_the rules (_)f ev@ence. . . 4. Modification of subd.l., 2. or 3. unders. 767.451or
3. The parties may discuss the jsrgdvisory verdict with the 757 5q
jury.
4. The jurys assessment of the case may be usedbire
guentnegotiations.

(2) (@) A judge maywith or without a motion having been
filed, upon determining that an action or proceeding iagpro . o - .
priate one in which to invoke a settlement alternative, order the 2. The arbitrator _ce_mfles that all applicable statutory reguire
partiesto select a settlement alternative as a means to attem&ntshave been _saﬂsﬂed. ]
settlement.An order under this paragraph niaglude a require 3. The court finds that custody and physical placement have
mentthat the parties participate personally in the settlement altBgen determined in themanner required under sg67.405
native. Any party aggrieved by an order under this paragraph shéfi7-407and767.41
be afforded a hearing to show cause why the order should be 4. The court finds that visitation rights have been determined
vacatedor modified. Unless all of the parties consent, an order the manner required under 67.405 767.407and767.43

(e) The court mayot confirm the arbitratés award under par
(d) and incorporate the award into faelgment or postjudgment
modificationorder unless all of the following apply:

1. The arbitratdis award sets forth detailed findings of fact.
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5. The court finds that child support has been determinedsdrsconforms to the applicable lahe court is not bound to confirm the arbitrator
award. Ratherit must review the arbitrata decision in lighof the best interest of

the manner reqU|red under7§7.511or 767.89 the child. Iffollowing this review the court finds that the arbitration process and its

(4) ApmissiBiLITY. Except for bindingarbitration, all settle  outcomesatisfy the requirements of all applicable statutes, the court may adopt the

; ; TAti cisionas its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supel993). Reasons
mentalternativesare compromise negotiations for purposes of %?r deviating from child support guidelines must be in writing or made paiteof

904.08and mediation for purposes 0f)4.085 record.
History: Sup. Ct. Order Nd®3-13 180 Ws. 2d xv;1995 a. 2251997 a. 191 The Judicial Council has petitioned the Supreme CQoucbnduct a review and
1999a. 9 2005 a. 443s.265. evaluationof this rule after it has been irfedt for three years.

Comment, 2008: See s. 807.05, formal requirements to render binding agree Whenmultiple plaintifs had similar claims against a single defendant, itveas
mentsreached in an action or special proceeding. In some cases, such as familyalgwropriateto conduct a test case then grant summary judgment, based on the test
casescourt approval is required for an agreement to fetve. case results, to the plairifwho were not part of the test case. Leveren&¥s

Note: Sup. Ct. Order NdD5-05 2008 WI2, states, “the comments toi$VStat.  Corp.193 Ws. 2d 317532 N.W2d 735(1995).

8§ 807.0%and 802.12 are not adopted but will be published and may be consulted forhis section does not authorize a trial court to require resolution of an action, nor
guidancein interpreting and applying the statutes.” doesit require any party to abandon a legal position or to settle a case.. Ggget,

Judicial Council Note, 1993:This section provides express statutory authority foR001WI App 246 248 Wis. 2d 99 635 N.W2d 667 01-0007
judgesto order that litigants attempt settlement through any of several defined proSub.(3) (c) cannot limit a circuit coustpower to consider the equity of agreements
cesses.The parties may choose the type of processethace providerand the man in confirming an arbitrated property division. Howewvercuit courts must give
nerof compensating the service provident the judge may determine these issuegreaterdeference to an arbiteraward of a property division under sub. (3) (c) than
if the parties do not agree. theywould to other types of agreements. Frankeranke2004 WI § 268 Ws. 2d

Subsectior(2) (b) prohibits the judge from requiring the parties to submit to-bind360, 674 N.W2d 832 01-3316
ing arbitration without their consent; this restriction preserves the right of trial by jury \wisconsin’sNew Court-Ordered ADR Law: Why It Is Needed andPitdential
Norénay thq’udgeo_rger nonbindingfarﬁitratiqn, SL;]mmaryju(y@rial or”multiﬁle facili for Syccess. \inziel. 78 MLR 583.
tatedprocesses without consent of all parties; these restrictions allow the parties t M. o .
optout of the typically more costly settlement alternatives. & égi;ggg}’%%lﬁfg6%%S°|u“°n ivisconsin: A Court Referral System. Noonan

Lawyershave a dutyo their clients and society to provide cosfeefive service. - . . .

The State Bar encourages lawyers to provide volunteer service as mediators, arbitrdanging Up the Gloves of Confrontation2nénbaum. V8. Law Aug. 1994.
torsand members of settlement panels. ResolvingConflicts Outside Wéconsin Courtrooms. Soeka & Fullin. idVLaw

Subsection (3) sets forth several special considerations for family ackees.  Aug. 1994.
whenthe parties consent to binding arbitration, the court retains the responsibility ofThink Like a Negotiator: Eéctively Mediating Client Disputes. Frankel & Mitby
ensuringthat the arbitration award in custogyacement, visitation and support mat Wis. Law Dec. 2003.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/767.511
http://docs.legis.wisconsin.gov/document/statutes/2013/767.89
http://docs.legis.wisconsin.gov/document/statutes/2013/904.08
http://docs.legis.wisconsin.gov/document/statutes/2013/904.085
http://docs.legis.wisconsin.gov/document/sco/93-13
http://docs.legis.wisconsin.gov/document/acts/1995/225
http://docs.legis.wisconsin.gov/document/acts/1997/191
http://docs.legis.wisconsin.gov/document/acts/1999/9
http://docs.legis.wisconsin.gov/document/acts/2005/443
http://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20265
http://docs.legis.wisconsin.gov/document/sco/05-05
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%202
http://docs.legis.wisconsin.gov/document/courts/193%20Wis.%202d%20317
http://docs.legis.wisconsin.gov/document/courts/532%20N.W.2d%20735
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20246
http://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%2099
http://docs.legis.wisconsin.gov/document/courts/635%20N.W.2d%20667
http://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0007
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%208
http://docs.legis.wisconsin.gov/document/courts/268%20Wis.%202d%20360
http://docs.legis.wisconsin.gov/document/courts/268%20Wis.%202d%20360
http://docs.legis.wisconsin.gov/document/courts/674%20N.W.2d%20832
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-3316

